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R e : Perkins Mountain Water Company and Perkins Mountain Utility Company
Docket Nos. W-20380A-05-0490 and SW-20379A-05-0489
Fourth Supplemental Response to Staffs Second Set of Data Requests Dated
February 8, 2008

De a r Ms . Chukwu a nd Mr. La yton

Pe rkins Mounta in Water Company and Perkins Mounta in Utility Company
("Applica nts ") he re by s ubmit the  a tta che d S upple me nta l Re s pons e  to BNC 2.12 of S ta ff' s
Second Se t of Da ta  Reques ts  da ted Febnla ry 8, 2008. An e lectronic ve rs ion of this  re sponse  is
a ls o  be ing  s e n t to  you  via  e -ma il. This  s upple me nt to the  re s pons e  provide s  informa tion
rega rding the  s ta te  of Illinois , a s  we ll a s  informa tion rega rding one  additiona l ma tte r for the  s ta te
of Louis iana . P lease  note  tha t the  documents  a ttached to this  Supplementa l Response  re la te  only
to the  supplementa l informa tion provided he re in
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Please  do not hesita te  to contact me if you have any questions.

S ince re ly,

S ne ll & Wilme r

Bra dle y S . Ca rroll
BS C/dcp

Enclosure

cc: Docke t Control (Origina l plus  15 copie s )
Robin Mitche ll, Es q. (Via  e -ma il only)
Miche le  Finica l (Via  e -ma il only)
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 12, 2008)

BNC 2.12 In March 2007, the Illinois Commerce Commission in Docket No. 06-
0360, citied five (5) affiliates of Utilities, Inc., for failure to comply
with Commission Orders and with Commission Rules. Please provide
a history of Citations issued by regulatory agencies in other
jurisdictions against Utilities, Inc. and/or any of its respective
affiliates since the year 2000.

Response: Utilitie s , Inc. is  a  holding compa ny tha t owns  the  s tock of a pproxima te ly
90 ope ra ting utilitie s  in 17 s ta te s . As  s uch, to the  be s t of my knowle dge
a nd  be lie f,  the re  ha ve  be e n  no  c ita tions  tha t ha ve  be e n  is s ue d  by
re gu la to ry a ge nc ie s  a ga ins t Utilitie s ,  Inc .  in  conne c tion  with  u tility
complia nce  obliga tions . with  re s pe ct to  its  u tility ope ra ting compa ny
a ffilia te s , the  re que s te d informa tion iS  s e t forth be low for e a ch of the
applicable  s ta tes :

Arizona None

Georgia None

Kentuclqv None

Louis ia na O n  Au g u s t 1 1 ,  2 0 0 4 ,  th e  Lo u is ia n a  De p a rtm e n t o f
Environme nta l Qua lity is s ue d a  Complia nce  Orde r to Louis ia na  Wa te r
Se rvice , Inc. following a n ins pe ction by the  De pa rtme nt. A copy of the
Compliance  Order is  a ttached.

On Ma y 21, 2002, the  Louis ia na  De pa rtme nt of Environme nta l Qua lity
is s ue d a  Complia nce  Orde r to Utilitie s , Inc. of Louis ia na following a n
ins pe ction by the  De pa rtme nt. A co p y o f th e  Co mp lia n ce  Ord e r is
attached.

Mis s is s ippi None

New Jersey None

Ohio None

Tennessee None
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-v RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION

STAFF'S SECOND SET OF DATA REQUESTS
DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489

February 8, 2008 (Response Supplemented March 12, 2008)

Nevada - On Octobe r 25, 2000, the  P ublic  Utilitie s  Commis s ion of
Nevada ("Commiss ion") is sued an order in Docket No. 98-0-5008 re la ting
to an applica tion by Spring Creek Utilitie s  Company to withdra w from its
Capita l Projects  and Hydrant Fund. During the  review of this  applica tion,
the  Commiss ion's  Regula tory opera tions  Staff identified three  compliance
is s ues  including a  fa ilure  to obta in a  pe rmit to cons truct purs uant to the
Ne va da  Utility Environme nta l P rote ction Act ("UEPA") for cons truction
of a  500,000 gallon s torage tank. Spring Cre e k Utilitie s Company entered
into a  S tipula tion whe re in it a gre e d to pa y a  $5,000 fine  tha t would be
s us pe nde d for thre e  ye a rs  a nd  e xpunge d if the  u tility obta ine d  a ll
necessary cons truction permits  and there  were  no further viola tions  of the
UEPA. A copy of the  order is  a ttached.

On Octobe r 17, 2006, the  Commis s ion is s ue d a n orde r a pproving a
Settlement Agreement and Stipula tion Agreement between the
Commis s ion S ta ff a nd S pring Cre e k Utilitie s  Compa ny re la ting  to  a
P e tition for a n Orde r to S how Ca us e  tha t a lle ge d tha t Spring Cre e k
Utilitie s  Company fa iled to provide  reasonably continuous  and adequate
service to its  cus tomers . A copy of the order is  a ttached.

Ma ryla nd None

Pennsylvania None

India na - On Augus t 24, 2004, a s  pa rt of a n orde r involving the  s a le  of
a s s e ts  a nd a pprova l of a n a cquis ition a djus tme nt, the  India na  Utility
Regula tory Commis s ion ("Commis s ion") found in Caus e  No. 41873 tha t
certa in records  of Indiana  Water Services , Inc. ("IWSI") we re  be ing kept
out of s ta te  (in Northbrook, Illinois ) contra ry to the  re quire me nt tha t a
utility's  books  be  ke pt in the  s ta te  a nd not be  re move d e xce pt upon
conditions  prescribed by the Commiss ion. IWS Idid this  because one of its
Indiana  a ffilia tes , Twin Lakes  Utilities , had a lready been given permis s ion
by the  Commis s ion to ke e p its  books  in Illinois . The  Commis s ion found
that notwiths tanding its  authoriza tion for the  affilia te  to keep its  books  and
re cords  out of s ta te , IWS I s hould ha ve  a s ke d for pe rmis s ion. The
Commiss ion did not require IWSI to transfer the books and records  back to
Indiana , but mere ly ordered tha t IWSI would have  to pay the  cos ts  of the
Commis s ion and the  Office  of Utility Cons umer Couns e lor re la ted to any
necessary vis its  to Northbrook.
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RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY

TO ARIZONA CORPORATION COMMISSION
STAFF'S SECOND SET OF DATA REQUESTS

DOCKET NOs. W-20380A-05-0490, SW-20379A-05-0489
February 8, 2008 (Response Supplemented March 12, 2008)

Virginia - On January 21, 2005 Ma ssa nutte n P ublic S e rvice  Corpora tion
("MP S C") file d  a n  a p p lica tio n  with  th e  Virg in ia  S ta te  Co rp o ra tio n
Commis s ion ("Commis s ion") unde r the  s ta te 's  Affilia te s  Act re que s ting
a pprova l of a  wa te r s e rvice s  a gre e me nt with Wa te r S e rvice  Corpora tion
("WS C") (a n a ffilia te  ofMP S C) under which MPSC and WSC had a lready
be e n ope ra ting. At the  time  MP S C a nd  WS C ha d  e n te re d  in to  the
agreement, MP S C wa s  e xe mpt from the  Affilia te s  Act be ca us e  it did not
me e t the  fina ncia l thre s hold tha t would ha ve  re quire d a pprova l of the
agreement. On  April 20 , 2005 , MP S C file d a  re que s t to  withdra w its
a pplica tion be ca us e  ce rta in provis ions  of the  a gre e me nt ne e de d to be
re vis e d. On April 21, 2005, the  Commis s ion gra nte d the  a pplica tion a nd
dismissed the  case  without pre judice . By order da ted June  7, 2005, MP S C
wa s  dire cte d to file  a  ne w a pplica tion with a  Re vise d Agre e me nt. MP S C
filed a  new applica tion for approva l of the  Revised Agreement in Case  No.
P UE-2005-0063. On Octobe r 19, 2005, the  Commiss ion is sue d a n orde r
gra nting a pprova l of the  Re vis e d Applica tion. In its  orde r a pproving the
Re vis e d Agre e me nt, the  Commis s ion found tha t MP S C a nd WS C ha d
been opera ting under the  prior agreement which had not been approved by
the  Commis s ion a nd orde re d tha t MP S C "ta ke  the  ne ce s s a ry s te ps  to
e ns ure  tha t prior a pprova l is  obta ine d by the  Commis s ion  unde r the
Affilia te s  Act for a ny future  a ffilia te  tra ns a ctions ." A copy of the  orde r is
a ttached for your convenience .

On Ma rch 15, 2006, MP S C, e nte re d into a  Cons e nt a nd S pe cia l Orde r
("Conse nt Orde r") with the  Virginia  De pa rtme nt of Environme nta l Qua lity
to  re s o lve  a lle ge d  vio la tions  of e nvironme nta l la ws  a nd re gula tions .
MP S C without a dmitting or de nying the  fa ctua l findings  or conclus ions  of
la w con ta ine d  in  the  Cons e n t Orde r, a g re e d  to  pe rfo rm the  a c tions
described in Appendix A to the  Consent Orde r and to pay a  civil cha rge  of
$19,700. A copy of the  Consent Order is  a ttached.

Illino is -  O n J a nua ry 3 , 2007, the  Illinois  Environme nta l P rote ction
Ag e n cy ("E P A") a cce p te d  a  Co mp lia n ce  Co mmitme n t Ag re e me n t
proposed by Ga le na  Te rritory Utilitie s , Inc. ("Ga le na ") to resolve  a  notice
of a lle ge d viola tions  unde r the  Illinois  Environme nta l P rote ction Act. A
copy of the  EPA's  acceptance  le tte r is  a ttached as  BNC 2.12 IL-A.

On Ma rch 21, 2007,,the  Illinois  Comme rce  Commis s ion ("Commis s ion")
is s ue d a n orde r in Docke t No. 06-0360 re la ting to Apple  Ca nyon Utility
Compa ny, Ce da r Bluff Utilitie s , Inc., Cna rma r Wa te r Compa ny, Che rry
Hill Wa te r Compa ny a nd Northe rn Hills  Wa te r Compa ny ("colle ctive ly
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"Compa nie s "). The  Commiss ion found, in pa rt, tha t the Companies fa ile d
to  ma in ta in  a n d  file  o n  Ap ril 7 ,  2 0 0 5 ,  co n tin u in g  p ro p e rty re p o rts
("CP Rs ") a s  wa s  re quire d  by the  Commis s ion . The Companies ha d
tes tified tha t the  in-house  da ta  base  sys tem tha t was  des igned to track the
CPRs  did not inte rface  prope rly with othe r olde r sys tems  and the re  was  a
de la y in  ge tting the  da ta  e ntry work comple te d in  time  for the  April 7 ,
2005 deadline . Notwiths ta nding, the  Commis s ion is s ue d a n orde r tha t
re quire d  tha t fu ture  ra te  ba s e  a dditions  for the  Compa nie s mus t be
supporte d by CP Rs  a nd a s se s se d a  civil pe na lty tota ling $5,000. A copy
of the  orde r is  a ttached as  BNC 2.12 IL-B.

O n  Ma y 1 8 ,  2 0 0 7 ,  C irc u it  C o u rt  fo r th e  1 5 th  J u d ic ia l C irc u it  o f
S te phe nson County, Illinois , e nte re d a n orde r (No. OCH96) a pproving a
Consent Orde r be tween the  Illinois  Environmenta l P rotection Agency and
Northe rn  Hills  Wa te r a nd S e we r Compa ny ("Northe rn  Hills ") whe re in
Northe rn Hills , without admitting the  a llega tions  of viola tions  conta ined in
the  compla int, agreed to comply with the  conditions  of the  Consent Orde r
a nd pa y a  civil pe na lty of $9,750. The  a lle ga tions  of the  compla int we re
that No rth e rn  Hills h a d  vio la te d  va rio u s  p ro vis io n s  o f th e  Illin o is
Environmenta l P rotection Act re la ting to its  was te  wa te r trea tment plant in
Fre e port, Illinois . A copy of the  Cons e nt Orde r is  a tta che d a s  BNC 2.12
IL-C .

On Augus t 30, 2006, the  Commiss ion is sue d a n orde r in Docke t No. 05-
0452re la ting to a n a pplica tion for a  2.95 a cre  e xte ns ion of the  CC&N for
Ga le na  Te rrito ry Utilitie s , Inc . ("Ga le na ") to  p rovide  s a n ita ry s e we r
se rvice  to an exis ting 71-unit condominium deve lopment contiguous  to its
e xis ting s e rvice  te rritory. In a pproving the  a pplica tion, the  Commis s ion
found, in pa rt, tha t Ga le na ha d provide d s e rvice  prior to the  is sua nce  of
the  CC&N a nd orde re d Ga le na  to pa y a  $1,000 fine . A copy of the  orde r
is  a ttached a s  BNC 2.12 IL-D. 4

On J uly 12, 2005, Circuit Court for the  Nine te e nth J udicia l Dis trict of
La ke  County, Illinois , e nte re d a n orde r (No. 05CH1009) a pproving a
Consent Orde r be tween the  Illinois  Environmenta l P rotection Agency and
Ch a rme r Wa te r Co mp a n y ("Ch a rme r") wh e re in  Ch a rme r, without
a dmitting the  a lle ga tions  of viola tions  conta ine d in the  compla int, a gre e d
to comply with the  conditions  of the  Consent Orde r and pay a  civil pena lty
of $5,000. The  a llega tions  of the  compla int we re  tha t Cha rme r ha d fa ile d
to obta in a  cons truction pe rmit for a  hydropne uma tic s tora ge  ta nk a nd

8623296.3



RESPONSE OF PERKINS MOUNTAIN WATER COMPANY
AND PERKINS MOUNTAIN UTILITY COMPANY
TO ARIZONA CORPORATION COMMISSION
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ope ra te  s uch ta nk without a  pe rmit.
a ttached as  BNC 2.12 IL-E.

A copy of the  Cons e nt Orde r is

On  o r a b o u t No ve mb e r 6 ,  2 0 0 3 ,  th e  Un ite d  S ta te s  E n viro n me n ta l
P rote ction  Age ncy a nd No rth e rn  Hills  Wa te r a n d  S e we r Co mp a n y
("Northe rn  Hills ") e nte re d into a  Cons e nt Agre e me nt a nd Fina l Orde r
("Co n s e n t Ag re e me n t") in  Do cke t No .  CE RCLA-0 5 -2 0 0 4  wh e re in
Northe rn Hills , without admitting or denying the  factua l a llega tions  of the
compla int, a gre e d to pa y a  civil pe na lty of $1,000 for fa iling to  time ly
re port re le a se  of chlorine  from its  Fre e port fa cility. A copy of the  Conse nt
Agreement is  a ttached as  BNC 2.12 IL-F.

Prepared by: Micha e l T. Dryja ns ki
Manage r, Regula tory Accounting
Utilitie s , Inc.
2335 Sanders Road
Northbrook, IL 60062
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STATE OF ILLINOIS

ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On Its Own Motion

.V$-

Apple Canyon Utility Company; Cedar
Bluff Utilities, Inc., Charmar Water
Company; Cherry Hill Water Company;
Northern Hills Water and Sewer Company

06-0360

Citation for failure to comply with
Commission Order and with Commission
rules.

ORDER
By the Commission:

The Procedural History

On April 7, 2006, the Staff of the Financial Analysis Division ("Staff") of the Illinois
Commerce Commission ("Commission") issued a Staff Report regarding whether Apple
Canyon Utility Company, Cedar Bluff Utilities, Inc.; Charmar Water Company, Cherry
Hill Water Company, and Northern Hills Water and Sewer Company (collectively "the
Companies") maintained continuing property records, as was required by the final Order
in docket 03-0398. All of these companies are subsidiaries of a holding company,
Utilities, inc. ("Ul"). In that Report, Staff recommended that the Commission initiate a
citation proceeding to determine whether the Companies complied with the
Commission's final Order in Docket No. 03-0398, as well as with 83 III. Adm. Code 605,
and 83 ill. Adm. Code 615, and to determine what penalties should attach if any.

The Commission then issued a Citation Order, dated May 3, 2006, requiring a
proceeding to commence to determine whether the Companies failed to maintain
continuing property records, as was required by that Order and Commission regulations.
(83 Ill. Adm. Code 605.10, and 83 III. Adm. Code 615, Appendix A). The Citation Order
also required a determination as to whether penalties should be imposed pursuant to
Section 5-202 of the Public utilities Act, if any. The Companies filed a Verified Answer
on June 12, 2006.

Pursuant to proper legal notice, an evidentiary hearing was held in this matter
before a duly authorized Administrative Law Judge of the Commission on December 6,
2006. Steven M. Lubertozzi, the Chief Regulatory Officer for UI and its subsidiaries,
testif ied on behalf  of  the Companies. Diana Hath horn, an accountant in the
Commission's Financial Analysis Division, testified on behalf of Commission Staff. At

f
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the conclusion of the hearing on December 6, 2006, the record was marked "Heard and
Taken

The Parties' Positions

Staff's Position

Ms. Hathhorn testified that on April 7, 2004, the Commission entered a ft
Order in 03-0398 approving a general increase in water and/or sewer rates. (Staff Ex
1.0 at 2-3.) That Order attached several conditions to approval of the Companies
proposed rate increases, including

Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company, and Northern Hills Water and
Sewer Company shall establish and maintain continuing property records
["CPRs"] in compliance with the Commission's rules, and must file a report
with the Manager of the Commission's Accounting Department as to the
successful implementation of the property record program within 12
months after the final order in this proceeding

(Order, docket No. 03-0398 at 26). The deadline specified for filing this Report was
April 7, 2005. However, the Companies did not file a Report until July 13, 2006, well
over one year after the deadline. (ld. at 3.)

Ms. Hath horn explained that the CPR Report filed by the Companies on July 13
2006, establishes that the Companies now have CPRs that are updated for the years
2004, 2005, and 2006 to date. I
request response DLH-2.01 that their database for continuing property records
yet been updated for the years before 2004. (Staff Ex. 1.0 at 3)

However the Companies confirmed in Staff data
has not

Ms. Hathhorn also testif ied as to the reason utilities are required to keep
continuing properly records. Continuing property records show the history of individual
assets. According to the Uniform System of Accounts for Water Utilities, 83 iii. Adm
Code 605, continuing property records are a system of preserving the original cost of
plant in a manner so that it is possible to identify, locate, and obtain the cost and age of
all used and useful property. Proof of the value of utility assets should be readily
available on the books of a regulated utility. This information is required when a
determination is made as to whether an investment is prudent and thus should be
capitalized. It also is required when quantifying capitalization. (loc Staff Ex. 1.0 at 3-4)
She stated that without continuing property records, the Companies violated 83 III. Adm
Code 615. (id-)

Ms. Hathhorn stated that, in the past rate cases, UI subsidiaries have failed to
maintain continuing property records. This failure resulted in personnel at UI
subsidiaries being unable to locate invoices to support rate base additions. Thus, in UI
rate case previous to docket 03-0398, the Commission disallowed unsupported rate
base. (Staff Ex. 1.0at 5). A continued failure to establish and maintain CPRs will result
in the same problem being repeated in the next rate case filed by a UI subsidiary. (Id.)
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Ms. Hathhorn explained that the Companies have made progress with their CPRs but,
they are not yet complete. (ld.) Therefore, she recommended that the Commission find
in this docket that the procedure that has been used in the past rate cases, to disallow
rate base additions that have no CPR evidentiary support, will be followed in future rate
cases. (ld.).

She also asserted testified that the Commission has the authority to impose civil
penalties upon the Companies pursuant to Section 5-202 of the Act, in accordance with
the criteria set forth in Section 5-203 of  the Act. Those criteria are: (a) the
appropriateness of the penalty to the size of the business of the public utility, (b) the
gravity of  the violation; (c) any other mit igating or aggravating factors as the
Commission may find to exist, and (c) the good faith of the public utility in attempting to
achieve compliance after notification of a violation. (Staff Ex. 1.0at6).

W ith regard to the size of  the Companies, Ms. Hath horn noted that the
Companies here are wholly-owned subsidiaries of  UI, and together, these f ive
companies provide water and/or sewer service to approximately 1,500 customers in
various Illinois counties. (Staff Ex. 1.0 at 6). Ms. Hath horn stated that the parent
company here, up, is not a "small utility" as is defined by the Public Utilities Act. It has
24 Illinois subsidiaries, with 17,400 customers in this state. Also, UI owns and operates
approximately 81 water and/or wastewater systems in seventeen different states. In Ms.
Hathhorn's opinion, the size of the Companies' parent, UI, is an aggravating factor that
the Commission should consider. (ld.).

As for the gravity of the violation, she testified that failure to maintain continuing
property records in compliance with Parts 605 and 615 results in the Companies being
unable to support increases to plant for plant additions that were made since the
Companies' last rate case. (ld., at 7). Ms. Hathhorn explained that if the Companies
continue to maintain the CPRs on a prospective basis, they will have evidentiary
support for all plant additions from 2004 to the present. (ld.).

Regarding good faith, Ms. Hathhorn asserted that the final order in docket 03-
0398 was not the first time that the Commission has required a UI subsidiary to maintain
a CPR system. (Staff Ex. 1.0 7-8). The Commission's Order in Apple Canyon Utility
Co., docket 94-0157, (March 22, 1995, 1995 III. PUC Lexis 203) required some UI
subsidiaries to maintain Continuing Property Records using the "Will County Continuing
Property Records" as a model. (Id.). In addition, Ms. Hathhorn stated that the
Companies were not diligent in complying with the final Order in docket 03-0368,
because that Order required the Companies to file a report establishing successful
implementation of CPRs by April 7, 2005. However, the Companies did not meet that
deadline and instead filed several motions for extension of time to comply with the
Order. (Id.).'

I . . . .
The Admxnlstratxve Law Judge was never served with a copy of any of theses motions. As a result, these

motions were never granted.
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Ms. Hathhorn recommended that the Commission impose a penalty on each of
the five Companies in the amount of $1,000, for a total of $5,000. (Staff Ex. 1.0 at 9)
She stated that it was not Staff's desire to impose a large fine. Rather, imposition of the
fine here is to make it clear that this Commission requires utilities to follow its rules and
orders. (Tr. 39). She further recommended that, in the final Order in this proceeding
the Commission advise the Companies that all of UI's Illinois subsidiaries must comply
with the Commission's rules regarding the maintenance of CPRs, or, risk being subject
to disallowances of plant additions to rate base in future rate cases

The Companies' Position

Mr. Lubertozzi testified that after the final Order in docket 03-0398, UI created an
in-house database system, which would interface with Ul's existing systems and its
software and hardware. This database system was designed to contain the information
required for CPRs for Ul's subsidiaries. (up Ex. 1.0 at 2-3). However, there was an
unanticipated delay in getting the data entry work done. The hardware and software
that UI and its subsidiaries use to track certain general ledger additions is a very old
system. it was not designed to be able to add the information that is required for
continuing property records. (Tr. 45). Therefore, Ul's management had its IT
Department create a log-in screen. Ul's IT Department also created ways that
personnel can track and try to control who implemented data and match that information
with information found on the general ledger. (ld.)

The biggest problem encountered was tracking invoices and general ledger
additions for 400 subsidiaries throughout the United States. It often took four to ft
hours, or more, to search the system just to find one invoice in order to match up a
vendor with the corresponding dollar amount. Thus, dealing with problems with the
older system took much longer than the amount of time that was originally anticipated
(ld.). As a result, the Companies were unable to meet the April 7, 2005 deadline for
CPR implementation set forth in the final Order in docket 03-0398. (ld.)

Mr. Lubertozzi explained that UI subsidiaries have now developed a CPR system
that is currently in place and functioning. This system has been implemented
retroactively through 2004. (UI Ex. 1.0 at 3). In the Companies' CPR Report, the
Companies explained that Ul's management team has met with various consulting firms
to discuss acquiring new data management systems, including a new general ledger
and billing systems. Also, the new data management and billing systems can create
track, store and generate continuing property records. (ld.)

The Companies contended, in their Answer, that it made good faith attempts to
inform the Commission of the delay, which is a mitigating factor. (ld. at 4-5). Also, UI
the Companies' parent, was also recently acquired by a new parent, Hydrostar, LLC
(UI Ex. 1.01). This new parent is committed to upgrading the hardware and software of
data management systems to improve functionality and to in prow the reporting
process, which will prevent data processing bottlenecks for Ul's subsidiaries in the
future. (ld.)
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With respect to Staff's recommendations, the Companies agreed that all of UI's
regulated Illinois subsidiaries will not seek rate base additions that are not supported by
CPRs. (UI Ex. 1.0 at 4). Further, for the purposes of resolving this proceeding, the
Companies agreed to pay civil penalties of $1,000 per Company, for a total of $5,000
for all of the Companies in question. (ld.).

The Companies also asserted that implementation of the CPR system described
in UI Exhibit 1.01 will occur for all of its Illinois subsidiaries. They further agree that no
Ul subsidiary will seek rate base additions that are not supported by CPRs. (UI Ex. 1.0
ate).

Analysis and Conclusions

Based on the record, the Commission finds that the five UI subsidiaries at issue,
Apple Canyon Utility Company, Cedar Bluff Utilities, Inc., Charmar Water Company,
Cherry Hill Water Company; and Northern Hills Water and Sewer Company, failed to file
the CPR Report on April 7, 2005 as was required by the final Order in docket 03-0398.
In fact, this Report was not filed until July 13, 2006, fifteen months after the time it was
due to be filed. However, the Companies now have CPRs in place for 2004 to the
present. Therefore, the Companies are now in partial compliance with the final Order in
docket 03-0398, as well as the Commission's rules regarding CPRs, at least with
respect for the year 2004, and forward.

With respect to CPRs for the years before 2004, the Companies contend that
they, and their sister companies, intend to implement CPRs for the years previous to
2004. in light of this, the Commission finds that Staff's proposal, which the Companies
have accepted, p disallow rate base additions that have no CPR evidentiary support in
future rate cases filed by Ul subsidiaries, is reasonable.

This Commission has authority pursuant to Section 5-202 of the Public Utilities
Act to assess penalties upon any public utility when it violates or fails to comply with any
provision of the Public Utilities Act, or fails to comply with any Commission Order, rule,
or regulation. (220 ILCS 5/5-202). Staff recommended civil penalties of $1,000 for
each of the Companies, for a total of $5,000 for all the Companies. The Companies
have agreed to pay these penalties.

Penalties are assessed penalties pursuant to Section 203(a) of the Public Utilities
Act, which provides, in pertinent part:

In determining the amount of the penalty, the Commission shall consider
the appropriateness of the penalty to the size of the business of the public
utility, corporation other than a public utility, or person acting as a public
utility charged, the gravity of the violation, such other mitigating or
aggravating factors as the Commission may find to exist, and the good
faith of the public utility, corporation other than a public utility, or person
acting as a public utility charged in attempting to achieve compliance after
notification of a violation.
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(220 ILCS 5/4-203(a)). We note that Staff reported that the five Companies together
provide water and/or sewer service to approximately 1,500 customers in various Illinois
counties. The Companies are thus "small utilities" under Section 4-502 of the Act. (220
ILCS 5/4-502).

As for to the gravity of the violation, Staff posits that failure to maintain CPRs
results in an inability on the part of the Companies to support increases to plant for plant
additions made since their last rate cases. However, according to the Companies,
except when a utility makes a rate filing, failing to maintain CPRs has no significant
adverse impact on customers. We note that there is no evidence establishing that
customers were harmed. However, the Companies must fully comply with the Act, the
Commission's rules, and its Orders.

With regard to other aggravating factors, Staff asserted that the parent company,
UI, is not a small utility as defined by the Act, as it has twenty-four subsidiaries, with
17,400 customers in Illinois. This fact, Staff maintains, is an aggravating factor.
However, Mr. Lubertozzi's testimony established that the Companies encountered
unexpected difficulty when entering data for the CPRs, causing delay. (See, Tr. 4446).
We also note that the Companies have expressed a commitment to support all plant
additions in all rate cases flied by UI subsidiaries. The Commission concludes that the
commitment expressed in this proceeding to implement CPRs across all of UI's Illinois
subsidiaries, as well as the commitment not to seek rate base additions that are not
supported by CPRs, is sufficient to alleviate Staff's concerns. We also note that,
irrespective of the commitment expressed, the law requires utilities to maintain CPRs.
(83 III. Adm. Code 605.10, 83 Ill. Adm. Code 615 Appendix A).

With regard to good faith, Staff questioned the Companies' diligence and good
faith in coming into compliance with the CPR requirements, noting that Commission
Orders dating back to 1995 have required implementation of CPRs. We also note that
a series of motions requesting extensions of time to file the Report in question were filed.
Because none of these motions were served on the Administrative Law Judge, none
were granted. The diligence of these Companies is questionable, when they continued
to f ile motions seeking extension of time, even after previous motions seeking
extensions had not been granted. However, the Companies have agreed to pay the
penalty recommended by Staff. Therefore, the Commission finds that the assessment
and the amount of the penalties appropriate for the gravity of the violation here. We
therefore conclude that the penalty of $1 ,000 per Company is reasonable.

We note that the parties are in agreement as to the two issues here, whether a
fine should be imposed, and how much that f ine should be. \it, they filed refiled
testimony. The attorneys are advised, in future situations of this nature, to consider
stipulations, and other types of resource-saving procedures, such as, motions brought
pursuant to Sections 2-615(e) or 2-1005 of the Illinois Code of Civil Procedure. (735
ILCS 5/2-615(e) and 2-1005)).
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Findings and Ordering Paragraphs

The Commission, having considered the entire record herein and being fully
advised in the premises, is of the opinion and finds that:

(1) Cedar Bluff Utilities, inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company provide water and/or sewer service to the public within
the State of Illinois, and, as such, are "public utilities" within the meaning
of the Public Utilities Act,

(2) the Commission has subject-matter jurisdiction and jurisdiction over Cedar
Bluff  Utilit ies, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and
Sewer Company,

(3) the recitals of fact and conclusions of law reached in the prefatory portion
of this Order are supported by the record and are hereby adopted as
findings of fact and conclusions of law for purposes of this Order,

(4) in future rate cases involving any subsidiary of Utilities, Inc., including, but
not limited to, Cedar Bluff Utilities, inc., Apple Canyon Utility Company,
Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company, rate base additions shall be supported with
continuing property record evidentiary support,

(5) pursuant to Section 5202 of the Act, Cedar Bluff Utilities, Inc., Apple
Canyon Utility Company, Charmar Water Company, Cherry Hill Water
Company and Northern Hills Water and Sewer Company are each
required to a pay a civil penalty of $1 ,000 each, for a total of $5,000.

IT IS THEREFORE ORDERED by the Commission that in future rate cases
involving Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water
Company, Cherry Hill Water Company and Northern Hills Water and Sewer Company,
or any other Utilities, Inc. subsidiary, rate base additions shall be supported with
continuing property records.

IT IS FURTHER ORDERED that pursuant to Section 5~202 of the Public Utilities
Act, Cedar Bluff Utilities, Inc., Apple Canyon Utility Company, Charmar Water Company,
Cherry Hill Water Company and Northern Hills Water and Sewer Company are each
hereby assessed a fine in the amount of $1,000.00, for a total amount of $5,000.00.
Said tines shall be paid by check payable to the illinois Commerce Commission and
delivered to the Financial Information Section of the Commission's Administrative
Services Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Cedar Bluff Utilities, Inc., Apple Canyon Utility
Company, Charmar Water Company, Cherry Hill Water Company and Northern Hills
Water and Sewer Company shall file with the Commission's Chief Clerk a certification



06-0360

attesting that each Company has paid the ordered fine. Said certification is to be filed in
Docket No. 06-0360, served upon the parties to this docket and a copy is to be provided
to the Manager of the Commission's Water Department within thirty (30) days of the
entry of this Order.

IT IS FURTHER ORDERED that any petitions, objections or motions made in this
proceeding and not otherwise specifically disposed of herein are hereby disposed of in
a manner consistent with the conclusions contained herein.

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of
the Public Utilities Act and 83 Ill. Adm. Code 200.880, this Order is final, it is not subject
to the Administrative Review Law.

By Order of the Commission this 21st day of March, 2007.

(SIGNED) CHARLES E. BOX

Chairman
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IN THE CIRCUIT COURT FOR THE. 15TH J UDICIAL CIRCUIT
. S TEP.HENS ON COUNTY, ILLINOIS

Cl-lANCERY DWIS ION
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P EOP LE OF THE S TATE OF ILLINOIS  e x re l.
LIS A MADIGAN, Attorne y Ge ne ra l of the  S ta te
o flllin o is ,
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No. lm c 419

3
NORTHERN HILLS  WATER a nd S EWER
COMP ANY, a n Illinois  corpora tion,
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Defendant.
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CONSENT ORDER

3
Plaintiff, PEOPLE OF THE STATE OF ILLINOIS, ex rel. LISA MADIGAN, Attorney

Genera l of the  S ta te  of Illinois , the Illinois Environmental Protection Agency ("Illinois EPA"),

and Defendant, NORTHERN HILLS WATER and SEWER COMPANY ("Norther Hills"),

have agreed to the malting of this Consent Order and submit it to this Court for approval. The

parties agree that the statement of facts contained herein represents.a fair summary of the

8;
I,

E.
i
g
8
I

evidence and testimony which would be introduced by the parties if a trial were held. The  pa ttie s
'a
E

s
s
r
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further stipulate that this statement of facts is made and agreed upon for purposes of settlement r

I
E:saonly and that neither the fact that a party has entered into this Consent Order, nor any of the facts
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stipulated herein, shall.be introduced into evidence in any other proceeding regarding the claims

asserted in the Complaint except as otherwise provided herein. If this  Court approves and ente rs

this Consent Order, Defendant agrees to be bound by the Consent Order and not to contest its

validity in any subsequent proceeding to implement or enforce its terms. Howe ve r, it is  the  inte nt

of the parties to this Consent Order that it be a final judgment on the merits of this matter, subject

to the  provis ions  of S e ction VIII.K ("Re le a se  from Lia bility") a nd S e ction VIII.M ("Modifica tion

of Consent Order").

I. J URISDICTION

This Court has jurisdictioN of the subject matter herein and of the parties consenting

hereto pursuant to the' Illinois Environmental Protection Act ("Act"), 4 l5  ILCS 5/1 e ts e q.

(2004).

11. AUT HO R IZ AT IO N

The  unders igned representa tives  for each pa rty ce rtify tha t they a rtfully authorized by the

party whom dley represent to enter into the terms and conditions of this Consent Order and to

legally bind them to it.

111. STATEMENT oF FACTS

P a rtie s

t. On May 18,2007,a Complaint was filed on behalf of the People of the State of

Ill'mois  by Lisa  Madigan, Attorney Gene ra l of the  S ta te  of Illinois , on her own motion and upon

the request of the Illinois EPA, pursuant to Section 42(d) and (e) of the Act, 415 mes 5/42(d)

and (e)(2004), against the Defendant.

L s
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pursuant to Section 4 of the Act,

corporation in good standing that is authorized to transact business in the State of Illinois.

2. The Illinois EPA is an administrative agency Of the State of Illinois, created

At dl times relevant to the Complaint, Defendant was and is an Illinois

415 ILCS 5/4(2004).

!
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3
I
i
g
!

5

B. Site Description

At all times relevant to the Complaint, Defendant owned and operated a waste water

treatment plant ("WWTP"), which services 183 homes in tHe Northern Hills subdivision of

Freeport, Illinois, and is located at 1438 West Fairview Road,Freeport, Stephenson County,

Il]iII10is . (the "Facility"). The Defendant's corporate address is 6110 Abingdon Drive, Rockford,

Illinois.

c . Allegations of Non-Compliance

Plaintiff contends that the Defendant has violated the following provisions of the Act and

Illinois Pollution Control Board ("Board") Water Pollution Regulations:

Count I: Water Pollution, Violations of Section 12(a) of the
Act, 41.5 ILCS 5/12(a)(2004);

Count II: Water Quality violations, violations of Section 12(a) of the
Act, 415 ILCS 5/l2(a)(2004) and Sections 302.203, 304.105,
and 304.106 of the Board's Water Pollution Regulations, 35 III.
Adm. Code 302.203, 304.105, and 304.106; .

Count IH: Creating a Water Pollution Hazard, a violation of Section 12(d)
of the Act, 415 ILCS 5/l2(d)(2004); .

Count IV: Permit Violations, violations of Section 12(1)'of the Act, 415
ILCS 5/12(i)(2004) and Section 309.l02(a) of the Board's
Water Pollution Regulations, 35 Ill. Adm. Code 309. I02(a),

3.

3
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D. Admission of Violations

The Defendant represents that it has entered into this  Consent Orde r for the  purpose  of

settling and compromising disputed claims without having to incur the expense of contested

litiga tion. By entering into this Consent Order and complying with its terms, the Defendant does

not affirmatively admit the allegations Of violation within the Complaint and referenced within

S ection HI.C he re in, and this Consent Order shall not be interpreted as including such admission.

E. Compliance Activities to Date

Defendant his taken the following actions at the Facility:

1 . Installed an alarm system to provide riotice of equipment failures and any
deviations in flow;

Established an inventory of replacement parts and a replacement clarifier
drive unit on site;

3. Conducts  qua rte rly inspections  of the  cla rifie r drive  unit; and

Completed a Phase I Engineering Feasibility Study.

Iv. APPLICABILITY

A. This Consent Order shall apply to and be binding upon the Plaintiff and the Defendant,

and any officer, director, agent, or employee of the Defendant, as well as any successors or

assigns of the Defendant. The Defendant waives as a defense' to any enforcement action taken

pursuant to this Consent Order the failure of any of its officers, directors, agents, employees or

successors or assigns to take such action as shall berequired to comply with the provisions of

this Consent Order.

B . 4 No change in ownership, corporate status oroperator of the facility shall in anyway alter

2.

4.

4



the responsibilities of the Defendantunder this Consent Order. In the event of any conveyance of

title, easement or other interest in the facility, the Defendant shall continue to be bound by and

remain liable for performance of all obligations under this Consent Order. In appropriate

circumstances, however, the Defendant and a proposed purchaser or operator of the facility may

. jointly request, and doe Plaintiff in its discretion, may consider modification of this Consent

Order to obligate the proposed purchaser or operator to carry out future requirements of this

Consent Order in place o£or in addition to, the Defendant.

c. In the event that the Defendant proposes to sell or transfer any real property or operations

subject to this Consent Order, the Defendant shall notify the Plaintiff 30 days prior to the

conveyance of title, ownership or other interest, including a leasehold interest in the facility or a

portion thereof. The Defendant shall make the prospective purchaser or successor-'s compliance

with this Consent Order a condition of any such sale or transfer and shall provide a copy of this

Consent Order to any such successor in interest. This provision does not relieve the Defendant

from compliance with any regulatory requirement regarding notice and transfer of applicable

fa cility pe rmits .

D. The  Defendant sha ll notify each contractor to be  re ta ined to pe rform work required in this

Consent Order of each of the requirementsof this Consent Order relevant to the activities to be

performed by that contractor, including all relevant work schedules and reporting deadlines, and

shall provide a copy of this Consent Order to each contractor already retained no later than 30

days after the date of entry of this Consent Order. In addition, the Defendant shall provide copies

of all schedules for implementation of the provisions of this Consent Order to the prime

5
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vendor(s) supplying the control technology systems and other equipment required by this

Consent Order.

v. COMPLIANCE WITH OTHER LAWS AND REGULATIONS

This Consent Order in no way affects the responsibilities of the Defendant to comply with

any other federal, state or local laws or regulations, including but not limited to the Act, and the

Board Regulations, 35 Ill. Adm. Code, Subtitles A through H.

VI. VENUE

The parties agree that the venue of any action commenced in the circuit court for the

purposes of interpretation and enforcement of the terms and conditions of this Consent Order

shall be in the Circuit Court of Stephenson County, Illinois.

VII. SEVERABILITY

It is the intent of the Plaintiff and Defendant that the provisions of this Consent Order

shall be severable, and should any provis ion be declared by a court of competent jurisdiction- to

be inconsistent with state or federal law, and therefore unenforceable, U16 remaining clauses shall

remain  in  fu ll force  and e ffect.

a m . J UDGMENT ORDER

This Court, having jurisdiction over the parties and subject matter, the parties having

appeared, due notice having been given, the Court having considered the stipulated facts and

being advised in the premises, this Court Ends the following relief appropriate:

IT  IS  HE R E B Y O R DE R E D,  ADJ UDG E D AND DE C R E E D:

A. Penalty

6
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a. The  Defendant sha ll pay a  civil pena lty of Nine  Thousand Seven Hundred I

Fifty Dollars ($9,750.00). Payment shall be tendered at time of entry of the consent order or |

before, to the Assistant Attorney General.

b. Payment' shall be made by certified check or money order, payable to the

Illinois  EP A for de pos it into the  Environme nta l P rote ction Trus t Fund ("EP TF").

3
!

i
The name, case number and the Defetldant's Federal EMployer i

Identifica tion Number ("FEIN"), sha ll appea r on the  face  of the  ce rtified check or money orde r.
I
s
I
4
I
I
I

B. Fu tu re  Co m p lia n c e

1. Within 30 days of the entry of this Consent Order, Defendant shall retain an I
33

engineer to prepare Plans, Speciiicétions and a constructioxipermit application that sha ll include

upgrades to the Facility that address a ll compliance  issue s("WWTP  P roject").
I4
I

Within 90 days of the entry of this Consent Order, Defendant shall submit the

Plans, Specifications and a complete construction permit application for the WWTP Project to

g
I

I
!
1
ithe  Illinois  EP A, Divis ion of Wa te r P ollution Control P e rmit S e ction, for its  a pprova l. In

addition, a copy of this application shall~be fowvarded to the following:
I
I

Charles Gunnarson
Assistant Counsel
Illinois EPA
1021 North Grand Avenue East
p.o. Box 19276 .
Springfield, Illinois 62794-9276

1
I
I
I
1

3. Within 60 days of the .I11inois  EPA's approva l and issuance  of a  Construction

8
I4=
I
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Permit, Defendant shall bid and award the WWTP project for construction.

7
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Within 24 months of the Illinois EPA's issuance of a final Construction Permit

Defendant sha ll comple te  the  WWTP Project and achieve  compliance  with a ll applicable  pe rmits

and regulations ("Final Compliance Date")

Within 3 months of the Illinois EPA's issuance of a final Construction Permit, and

thereafter, once every 6 months, Defendant shall submit a Progress Report on the construction of

the  WWTP  P roject to the  P la intiffs  a s  described in S ection VIILH of this  Orde r, until the  P roject

is completed and operational

6 From the date of the entry of this Consent~Order until the date the WWTP

Project is completed and operational, the Defendant shall employ its best efforts to ensure the

eXisting WW'1IP is maintained and operated in compliance with all applicable standards, and to

produce  fina l e fflue nt in complia nce  with its  NP DES  P e n lit. S uch e fforts  include , but ma y not

be limited to, continuing to maintain an inventory ofreplacement parts and a replacement

clarifier drive on site and conducting quarterly inspections of the clarifier drive uNit

Once the WWTP Project is complete, Defendant shall at all times operate its

upgraded wastewater treatment plant in accordance with. the terms of its NPDES Permit

Stipulated Penalties

If the Defendant fails to complete any activity 01° fails to comply with any

response of' reporting requirement by the date specified in Section VIII.B of this Consent Order

the Defendant shall provide notice to the Plaintiff of each failure to comply with this Consent

Order. In addition, the Defendant Shall pay to the Plaintiff; for payment into the EPTF, stipulated

penalties per violation for each day of violation in the amount of $100100 until such time that



compliance  is  achieved

2 Following the Plaintiffs determination that the Defendant has failed to complete

performance of any task or other portioN of work, failed to provide a required submittal

including any report or notification, Plaintiff may make a demand for stipulated penalties upon

Defendant for its noncompliance with this Consent Order. Failure by the Plaintiff to make this

demand shall not relieve the Defendant of the obligation to pay stipulated penalties

All penalties owed the Plaintiff under this section of this Consent'Order that have

not been paid shall be payable within thirty (30) days of the date the Defendant knows or should

have known of its noncompliance with any provision of this Consent Order

All stipulated penalties shall be paid by certified check or money order

payable to the Illinois EPA for deposit into the EPTF and shall be sent by Hist class mail and

de live re d to

Illinois Environmental Protection Agency
Fiscal Services
1021 North Grand Avenue East
P.O. BoX 19276
Springfield, Illinois 62794-9276

The name and number of the case and the Defenda.nt's FEIN shall appear

on the face of the check. A copy of the certified check or money order shall be sent to

Paula Becker Wheeler
Assistant Attorney General
Environmental Bureau
69 W. Washington St., Suite 1800
Chicago, Illinois 60602



5. The  stipula ted pena ltie s  sha ll be  enforceable  by the  P la intiff and sha ll be  in

addition to, and shall not. preclude the use of, any other remedies or sanctions arising Erin the

failure to comply with this Consent Order.

.D. Interest on Penalties

1 . Pursuant to Section 42(g) of the Act, 415 ILCS 5/42(g), interest shall accrue on

any penalty amount owed by the Defendant not paid within the time prescribed herein, at the

maximum rate allowable under Section l 003(a) of the Illinois Income Tax Act, 35 ILCS

5/1003(a)(2004).

Interest on unpaid penalties shall begin to accrue from the date such are due and

Continue to accrue to the date full payment is received by the Illinois EPA.

3. Where partial payment is made on any penalty amount that is due, such pa rtia l

payment shdl be first applied to any interest on unpaid penalties then owing.

All inte re s t on pena ltie s owed the  P la intiff sha ll be  pa id by ce rtified check, mone y

Order or electronic fiends transfer payable to the Illinois EPA for deposit in the EPTF and shall be

submitted by first class mail and delivered to:
1

Illinois Environmental Protection Agency
'Fiscal Services
1021 North Grand Avenue East
P.O. Box 19276
Springfield, Illinois 62794-9276

5. The name, case number, and the Defendant's FEIN shall appear on the face of the

certified check or money order. A copy of the certified check or money order shall be sent to:

2.

10



Paula Becker Wheeler
Assistant Attorney General
EnvironmeNtal Bureau
69 W. Washington St., Suite 1800
Chicago, Illinois 60602

Fu tu re  Us e

Notwithstanding any other language in this Consent Order to the contrary, and in

consideration of the mutual promises and conditions contained in this Consent Order, 'including

the Release from Liability contained in Section VIILK, below, Defendant hereby agrees that this

Consent Order may be used against the Defendant in any subsequent enforcement action or

permit proceeding as proof of a past adjudication of violation of the Act and the Board

Regulations promulgated thereunder for all violations alleged in the Complaint in this matter, for

purposes of Section 39(a) and (i) and/or 42(h) of the Act, 415 ILCS 5/39(a) and (i) and/or

5/42(h). Further, Defendant agrees to waive, in any Subsequent enforcement action, any right to

contest whether these alleged violations were adjudicated

Force Majeure

For the purposes of this Consent Order,force majeure is an event arising solely

beyond the control of the Defendant, which prevents the timely performance of any of the

requirements of this Consent Order. For purposes of this Consent orderforce mcyeure shall

include. but is not limited to, events such as floods, fires, tornadoes, other natural disasters, and

labor disputes beyond the reasonable control of the Defendant

When, in the opinion Of the Defendant, force Majeure event occurs which causes

or may cause a delay in the performance of any of the requirements of this Consent Order, the



Defendant shall orally notify the Plaintiff within forty-eight (48) hours of the occurrence.

Written notice shall be given to the P1ainti8` as soon as practicable, but no later than ten (10)

calendar days after the claimed occurrence.

3. Failure by the Defendant to comply with the notice requirements of the preceding

paragraph sha ll render this  Section VIII.F voidable  by the  P la intiff a s  to the  specific event for-

which the  De fendant ha s  fa iled to comply with the notice requirement. If voided, this  se ction

shall be of no effect as to the particular event involved.

Within ten (10) calendar days of receipt of the written force majeure notlce

required under Section VIII.F.2, the Plaintiff shall respond to the Defendant in writing regarding

the Defendant's claim of a delay or impediment to performance. If the  P la intiff agrees  tha t the

delay or impediment to performance has been or will be caused by circumstances beyond the

control of the Defendant, including any entity controlled by the Defendant, and that the

Defendant could not have prevented the delay by the exercise of due diligence, the parties shall

stipulate to an endension of the required deadline(s) for all requirement(s) affected by the delay,

by a period equivalent to the delay actually caused by such circumstances. Such stipulation may

be filed as a modification to this Consent Order pursuant to the modification procedures

established in this  Consent Orde r. The  Defendant sha ll not be  liable  for s tipula ted pena ltie s  for

the period of any such stipulated extension.

If the  P la intiff does  not accept the  Defendant's claim of force majeure event, the

Defendant may submit the matter to this Court within twenty (20) calendar days of receipt of

Plaintiff' s determination for resolution to avoid payment of s tipula ted pena ltie s , by filing a

4.

5.
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petition for determination of the issue. Once the Defendant has submitted such a petition to the

Court, the Plaintiff shall have twenty (20) calendar days to file its response tO said petition. The

I
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burden of proof of establishing that a force majeure event prevented the timely performance shall

be  upon the Defendant. if this Could determines that the delay or impediment tq performance has

been or will be caused by circumstances solely beyond the control of the Defendant, including
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any entity controlled by the Defendant, and that the Defendant could not have prevented the

delay by the exercise of due diligence, the Defendant shall be excused as to that event (including

any imposition of stipulated penalties), for all requirements affected by the delay, for a  pe riod of

!
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time equivalent to the delay or such other period as may be determined by this Court.
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6. An increase in costs associated with implementing any requirement of this

Consent Order shall not, by itse1£ excuse the Defendant 'under the provisions of dies Section

VIII.F of this Consent Order Eoin a failure to comply with such a requirement.

G. Dispute Resolution

UNless  othe rwise  provided for in this  Consent Order, the  dispute  re solution

1
!
I
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I
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procedures provided by this section shall be the only process available to resolve all disputes

arising under this Consent Order, including but not limited to the Illinois EPA's approval,

comment on, or denial of any report, plan or remediation objective, or the Illinois EPA's decision

regarding appropriate or necessary response activity. The following are expressly not subject to E
!ithe dispute resolution procedures provided by this section: disputes regarding force majeure,

which has separa te  procedures as conta ined in Section VIII.G above; where  the  Defendant has g
E
1
3
Iviolated any payment or cornpliarice deadline within this Consent Order, for which the Plaintiff
E

l
s
s
I
!
3
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may elect to file a petition for adjudication of contempt or rule to show cause; and, disputes

regarding a substantial danger to the environment or to the public health of persons or to the

welfa re  of pe rsons .

2. The dispute resolution procedure shall be invoked upon the written notice by one

of the parties to this Consent Order to another describing the nature of the dispute and the

initiating pony's position with regard to such dispute. The party receiving such notice shall

acknowledge receipt of the notice; thereafter the parties shall schedWe a meeting to discuss the

dispute. infoi*ma.l1y not later than fourteen (14) days from the receipt of such notice.

3. Disputes submitted to dispute resolution shall, in the  firs t ins tance , be the subj act

.of infonnad negotiations between the parties. Such period of informal negotiations shall be for a

period of thirty (30)cadendar days from the date of the Erstmeeting between representatives of

the  P la intiff and the  Defendant, unless the parties' representatives agree, in writing, Tb shorten Or

extend this period.

In the event that the parties are unable to reach agreement during the informal

negotiation period, the Plaintiff shall provide the Defendant with a written summary of its

position regarding the dispute. The  position advanced by the  P la intiff sha ll be  conside red

binding unless, within twenty (20) calendar days of the Defendant's receipt of the written

summa ry of the  P la intiffs  pos ition, the Defendant files a petition with this Court seeking judicial

re solution of the  dispute . The  P la intiff sha ll re spond to the  pe tition by filing the  adminis tra tive

record of the dispute and any argument responsive to the petition within twenty (20) calendar

days of service of Defendant's petition. The administrative record of the dispute shall include

4.
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the written notice of the dispute, any responsive submittals, the Plaintiffs written summary of its

position, the Defendant's petitionbefore the court and the PlaintifFsresponse to the petition

The invocation of dispute resolution, in and of itself; shall not excuse compliance

with any requirement, obligation or deadline contained herein, and stipulated penalties may be

assessed for failure or noncompliance dLu'ing the period of dispute resolution

This Could shall make its decision based on the administrative record and shall not

draw any inferences nor establish any presumptions adverse to any party as a result of invocation

of this section or the Parties' inability to reach agreement with respect tb the disputed issue. The

Plaintiff' s position shall be affirmed unless, based upon the administrative record, it is against

the  manifest we ight of the  evidence

As part of the resolution of any dispute, the parties,by agreement, or by order of

this Court, ma y, in appropriate circumstances, extend or modify die schedule for completion of

work under this Consent Order to account for the delay in the work that occurred as a result of

dispute resolution

Correspondence, Reports and Other Documents

Any and all correspondence, reports and any other documents required under this Consent

Order, except for payments pursuant to Sections VIILA. and C. of this  Consent Orde r sha ll be

submitted as follows

As  to the  P la intiff

Paula Becker Wheeler
Assistant Attorney General
Environmental Bureau
69 W. Washington St,, Suite 1800

15



Chica go, Illinois  60602

Charles Gunnarson
Assistant CouNsel
Illinois EPA
1021 North Grand Avenue East
P.O. Box 19276
Springfield, Illinois 62794-9276

Na ncy S isson
Fie ld Opera tions Section
Illinois  EP A
4302 n. Ma in
Rockford ,  IL 61103

As to the Defendant

Lisa  Crossest
2335S a nde rs  Roa d
Northbrook, Illinois  60062-6196

Paul BU1TiS
2335 Sanders Road
Northbrook, Illinois 60062-6196

Ma donna  F. McGra th
Ba ke r & Da nie ls  LLP .
300 N. Meridian S t., S uite  2700
India na polis , IN 46204

`I. Right of Entry

In additionto any other authority, the Illinois EPA, its employees and representatives, and

the Attorney General, her employees and representatives, shall have the right of entry into and

upon the Defendant's facility which is the subject of this Consent Order, at allreasonable times

for the purposes of carrying out inspections. In conducting such inspections, the Illinois EPA, its

employees and representatives, and the Attorney General, her employees and representatives,

4
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may take photographs, samples, and collect information, as they deem necessary.

J . Cease and Desist

The Defendant shall cease and desist from future violations of the Act and Board

Regulations that were the subject matter of the Complaint as outlined in Section III.C. of this

Consent Order.

K Release from Liability

In consideration of the Defendant's payment of a $9,750 penalty and any specified costs

and accrued interest, completion of all activities required hereunder, and its commitment to

Cease and Desist as contained in Section VHI.J above, the Plaintiff releases, waives and

.discharges the Defendant Hom any further liability or penalties for violations of the Act and

Board Regulations that were the subject matter of the Complaint herein. The release set forth

above does Not extend to any matters other than those expressly specified in P1ainti8' s

Complaint filed on May 18, 2007. The Plaintiff reserves, and this Consent Order is without

prejudice to, all rights of the State of Illinois against the Defendant with respect to all other

matters, including but not limited to, the following:

a. crimina l lia bility;

liability for future violation of state, federal, local, and common laws and/or

regWatlons,

liability for natural resources damage arising out of the alleged violations; and

liability or claims based on the Defendant's failure to satisfy the requirements of'

this Consent Order.

b.

c.

d.
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Nothing in this Consent Order is intended as a waiver, discharge release, or covenant not

to sue for any claim or cause of action, administrative. or judicial, civil or criminal, past or future

in law or in equity, which the  S ta te  of Illinois  or the  Illinois  EP A may have  aga inst any pe rson, a s

defined by Section 3.315 of the Act, 415 ILCS 5/3.315(2004), or entity other the the Defendant

Retention of Jurisdiction

This Court shall retain jurisdiction of this matter for the purposes of interpreting and

enforcing the rems and conditions of this Consent Order

m . Modification of Consent Order

The parties may, by mutual written consent, extend any compliance dates or modify the

terms of this Consent Order without leave of court. A request for any modification shall be made

in writing and submitted to the contact persons identified in Section VIII.H. Any such request

shall be made by separate document, and shall not be submitted within any other report or

submittal required by this Consent Order. Any such agreed modification shall be in writing

signed by authorized representatives of each party, filed with the court and incorporated into this

Consent Order by reference

Enforcement of Consent Order

Upon the entry of this Consent Order, any party hereto, upon motion, may

reinstate these proceedings for the purpose of enforcing the terms and conditions Of this Content

Order. This Consent Order is a binding and enforceable order of this Court and may be enforced

as such through any and all available means

Defendant agrees that notice of any subsequent proceeding to enforce this Consent

18
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0. Execution of Document
1
g
;

This Order shall become effective only when executed by all parties and the Court. This
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Order may be executed by the parties in one or more counterparts, all of which taken together,

shall constitute one and the same instrument.
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3WHEREFORE, the parties," by their representatives, enter into this Consent Order and

submit it to this Court drat it may be approved and entered.
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STATE OF ILLINOIS

ILLINOIS `COMMERCE COMMISSION

Galena Territory Utilities, Inc.

Petition for Issuance of Permanent
and Temporary Certificates of Public
Convenience and Necessity to
Provide Sanitary Sewer Collection
Disposal and Service to a Parcel in
Unincorporated Jo-Daviess County,
Illinois Pursuant to Section 8-406 of
the Illinois Public Utilities Act; and
for approval of a related contract.

05-0452

ORDER

By the Commission:

I. Procedural History

On July 22, 2005 Galena Territory Utilities, Inc. ("Petitioner" or "GTU") filed with
the Illinois Commerce Commission ("Commission"), a verified petition for a Certificate of
Public Convenience and Necessity pursuant to Section 8-406 of the Public Utilities Act
("Act"), to provide sanitary sewer service to a certain parcel in Jo-Daviess County,
Illinois. Galena Territory Utilities currently provides water and sanitary sewer public
utility service to approximately 2,058 water and 730 sewer customers in unincorporated
Jo-Daviess County, Illinois, commonly known as the Galena Territory. Galena Territory
Utilities is a public utility within the meaning of Section 5/3-105 of the Act, and is a
wholly-owned subsidiary of Utilities, Inc., which directly or through operating
subsidiaries, provides water and wastewater services to more than 280,000 customers
in 17 states, including approximately 17,400 customers in illinois.

Petitioner has been requested to provide sanitary sewer service to an existing
condominium development known as Long follow Point in an area of unincorporated Jo-
Daviess County, Illinois, which is contiguous to and in the vicinity of the existing
certificated area of Galena Territory Utilities. The proposed service area consists of
approximately 2.95 acres and will contain no more than 71 condominium units. The
Petition requests a permanent certificate of service authority from the Commission
authorizing Petitioner to serve the parcel, under the standard rates, rules and
regulations that Galena Territory Utilities, Inc. has in effect. A temporary certificate of
service authority was issued to the Petitioner by the Commission on September 14,
2005. There are no municipalities whose corporate boundaries lie within one and one-
half miles of the property,

On August 15, 2005 and December 7, 2005, pre-hearing conferences were held
before a duly authorized Administrative Law Judge ("ALJ") of the Commission at its
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offices in Springfield, Illinois. On April 17, 2006, an evidentiary- hearing was held, and
appearances were entered on behalf of GTU and Commission Staff ("Staff'). GTU
presented the testimony of Steven Dif el, Regulatory Accountant for Petitioner. Staff
presented the testimony of Thomas smith, Economic Analyst for the Commission, and
Michael McNally, Financial Analyst for the Commission. At the conclusion of the
hearing, the record was marked "Heard and Taken." A Proposed Order was served
upon the parties. Staff did not take exception to any of the substantive findings within
the Proposed Order and proposed some additional language to clarify the Commission's
findings and the factual basis for the findings. GTU indicated it had no objection to
Staff's additional clarifying language, and that the Company had agreed with Staff not to
oppose the adoption of the Proposed Order. Although GTU disagreed with the legal
arguments advanced by Staff in support of the penalty finding, GTU had determined any
further effort required to sustain its position would not be worthwhile.

ll. Applicable Statutory Authority

Section 8-406(b) of the Act provides, in relevant part:

No public ut i l i ty shall begin the construct ion of  any plant,
equipment, property or facility which is not in substitution of any
existing plant, equipment, property or facility or any extension or
alteration thereof or in addition thereto, unless and until it shall have
obtained from the Commission a certificate that public convenience
and necessity require such construction. Whenever after a hearing
the Commission determines that any new construction or the
transaction of any business by a public utility will promote the public
convenience and is necessary thereto, it shall have the power to
issue certif icates of public convenience and necessity. The
Commission shall determine that proposed construction will
promote the public convenience and necessity only if the utility
demonstrates: (1) that the proposed construction is necessary to
provide adequate, reliable, and efficient service to its customers
and is the least-cost means of satisfying the service needs of its
customers, (2) that the utility is capable of efficiently managing and
supervising the construction process and has taken sufficient action
to ensure adequate and efficient construction and supervision
thereof, and (3) that the utility is capable of financing the proposed
construction without significant adverse financial consequences for
the utility or its customers.

In addition to issues surrounding the issuance of the requested certificate, Staff has
also requestedthat a penalty be imposed upon GTU for providing service to an area
prior to obtaining a certificate to serve that area. The relevant statutory provisions
regarding this issue are as follows:

Section 5-202 provides that:

2
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Any public utility, any corporation other than a public utility, or any
person acting as a public utility, that violates or fails to comply with
any provisions of this Act or that fails to obey, observe, or comply
with any order, decision, rule, regulation, direction, or requirement,
or any part or provision thereof, of the Commission, made or
issued under authority of this Act, in a case in which a penalty is
not otherwise provided for in this Act, shall be subject to a civil
penalty imposed in the manner provided in Section 4-203. A small
public utility, as defined in subsection (b) of Section 4-502 of this
Act, is subject to a civil penalty of not less than $500 nor more
than $2,000 for each and every offense ....

... In case of a continuing violation, each day's continuance
thereof shall be a separate and distinct of fense, provided,
however, that the cumulative penalty for any continuing violation
shall not exceed $500,000, except in the case of a small utility, as
defined in subsection (b) of Section 4-502 of this Act, in which
case the cumulative penalty for any continuing violation shall not
exceed $35,000 ....

No penalties shall accrue under this provision until 15 days after
the mailing of a notice to such party or parties that they are in
violation of or have failed to comply with the Act or order, decision,
rule, regulation, direction, or requirement of the Commission or any
part or provision thereof, except that this notice provision shall not
apply when the violation was intentional.

Section 4-203 provides that:

All civil penalties established under this Act shall be assessed and
collected by the Commission. Except for the penalties Provided
under Section 2-202, civil penalties may be assessed only after
notice and opportunity to be heard. In determining the amount of
the penalty, the Commission shall consider the appropriateness of
the penalty to the size of the business of the public utility ... the
gravity of the violation, and such other mitigating or aggravating
factors as the Commission may find to exist, and the good faith of
the public utility ... in attempting to achieve compliance after
notification of the violation

Ill. Uncontested Issues

A. Certificate of Public Convenience and Necessity

Galena Territory Utilities' verified Petition states that sewer service within the
proposed service area had previously been provided by the Longhollow Point Owners

3
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Association, Inc. (the "Association" or "LPOA"), which represents the property owners of
the condominiums and is exempt from Commission regulation as a mutual association.
The waste water generated within the proposed service area had been collected by the
Association and had been sent to offsite holding tanks. From these holding tanks, the
waste water flow was then taken via sludge hauling trucks for disposal at a treatment
plant. Over the years, the holding tanks had greatly deteriorated, and the Illinois
Environmental Protection Agency had indicated this operation should be discontinued
and the holding tanks should be removed as soon as possible. As a result, the
Association had determined the best interests of its members would be served by
undertaking to construct the necessary facilities to interconnect with Galena Territory
Utilities' existing sewer utility system.

Staff analyzed GTU's proposal in conjunction with the requirements of 8-406(b)
of the Act. Staff noted that no other utility was certificated to serve the proposed area,
and that Staff was aware of no other sewer utilities that have interest or capacity to
serve the proposed area. Staff analyzed the construction of the sewer system facilities
and opined that GTU had properly and adequately managed the construction. It was
the opinion of Staff witnesses that there was a demonstrated need for sewer service in
the area, and that GTU could provide that service on a least cost basis. Staff witness
Mcnally testified that GTU is capable of financing the proposed construction without
significant adverse financial consequences for the utility or its customers, whether or not
the Commission adopts Staffs proposal to require GTU to refund a portion of the sewer
construction costs. Staff therefore recommended that the Commission grant GTU's
request for a Certificate of Public Convenience and Necessity.

B. Rules and Regulations and Conditions of Service

Staff recommended that the Company be directed to update its sewer and water
rules consistent with Staff Exhibit 1.2, Rules, Regulations and Conditions of Service for
Sewer Operations, and Staff Exhibit 1.3, Rules, Regulations and Conditions of Service
for Water Operations. The Petitioner accepted Staffs recommendation on this matter.

IV. Contested Issues

A. Refund of Sewer Construction Costs

Staff Position:

Staff proposes that GTU immediately refund one and one-half times the annual
(or 18 months of revenue) to the LPOA. (Staff Ex. 1.0, p, 13) Staff also.recommends
that GTU be required to use the guidelines as contained in ICC Staff Exhibit 1.2 for
purposes of making refunds to LPOA over the first ten years following the issuance of a
certificate in this Docket. (ld., at 14)

Staff notes that there are basically no codified sewer rules. However, Staff is of
the opinion that in the recent past the Commission has used water rules as a guideline
for the regulation of sewer utilities. (ld., at 8) As a result, some sewer utilities have
rules that require investment by those utilities in contributed plant.

4
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The rationale for the refund, which results in investment in plant by a utility, is
identifiable in basic ratemaking theory, under which utilities invest in assets to serve
customers, operate and maintain those assets, pay taxes, and accumulate funds
through the depreciation of assets in order that assets can be replaced when they are
worn out. (ld., at 9) Rates are then established to provide for the recovery of the
aforementioned costs, including a return on investment, from customers who are
receiving service. if a utility has no investment, the basic tenets of ratemaking become
open to question. Specifically, if there is no investment, then there is no opportunity to
earn a return, no incentive to operate efficiently, and no assets to depreciate so that
funds might be accumulated for future replacement. In the instant docket, absent the
refunds advocated by Staff, the Company will have invested no funds in the plant at
issue. (ld., at 11)

Since no rules have been promulgated for the expansion of sewer plant, Staff
believes that the generic sewer rules developed from the Standards of Service for
Water Companies (83 iii. Adm. Code Part 600) and particularly Service to New
Customers (83 iii. Adm. Code 600.370) should be used as a guideline for sewer plant
expansions. (Staff  Ex. 1, p, 9) Water and sewer systems are similar and it. is
reasonable to apply the same rules to the two systems. In Docket No. 00-0194, the
Commission stated that it has .. no difficulty interpreting Section 600.370(a) as also
pertaining to sewer supply plant ... (Order, p. 6, April 25, 2001) (ld., at 10) The
Commission's decision in this regard was challenged and was affirmed by the Third
Appellate Court. (See 331 III. App, 3d 1030, 772 N.E.2d 390 (2002))

GTU Position:

GTU takes exception to Staffs position that GTU should refund to LPOA an
amount equal to 18 months revenue from operations, or $24,927, in exchange for the
contribution of the constructed lift station and sewer main to GTU. GTU is of the opinion
that to require this contribution would have the effect of increasing the total costs of
providing service, because customers will bear the additional cost of the return, interest
and taxes associated with the incremental plant investment. GTU further opines that to
implement Staffs proposal would fail to promote the public convenience, as required in
Section 8-406(b), as the lift station and main only serve one customer.

GTU also is of the opinion that this proposal to apply the Water main extension
rule to the contribution of sewer facilities is unnecessary to promote the objectives
behind the Commission's water rule. GTU believes the main purpose of this water rule
is to protect the utility and its customers from paying for substantial investments in new
facilities that might not achieve expectations. This risk is not present in this situation, as
the risk had already been avoided when LPOA constructed and paid for the mains
necessary to connect to GTU's system, and proposed to contribute the facilities at no
cost. GTU also believes that the 10-year refund requirement used in the water rules is
not needed in this case. GTU notes that the possibility of any sale of the contributed
plant is extremely remote, »as the nearest municipal facility is over 9 miles away. GTU
further notes that these contributed plant facilities constitute a relatively small portion of
GTU's total investment in utility plant, and GTU believes that imposition of this
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contribution rule is unnecessary to achieve the goal of having the utility provide efficient
utility service

GTU further notes that according to the testimony, the requested refund would
amount to about 40% of GTU's annual sewer income being paid to a single customer
As GTU notes that no utility can be compelled to provide service to customers outside
of its certificated area, to impose this large cost on GTU would strongly discourage any
utility from entertaining future requests by isolated customers who need utility service

Assessment of a Penalty for Providing Service Prior to Certification

Staff Position

Staff is of the position that GTU was providing service to LPOA prior to its
receiving a temporary certificate by the Interim Order in this Docket. (Staff Ex. 1.0, pp
3-4) Yet, it did not request a Certificate until it filed the Petition in the instant docket on
July 22, 2005. On August 8, 2005, Galena was notified in a letter from Staff counsel
Vladan Milosevic that it had been brought to Staff's attention that Galena may have
been operating as a public utility for approximately 18 months without a Certificate from
the Commission. (See Staff Ex. 1.1) The letter also informed Galena that it may be
subject to penalties for violating the PUA. At the status hearing on August 15, 2005
Staff made a statement into the record in which it articulated its concern about GTU
serving the proposed area since May of 2004 without a Certificate and recommending
that the Commission grant a Temporary Certificate. (See Tr., at 7-8) GTU received a
Temporary Certificate on September 14, 2005 authorizing it to provide service in the
proposed service area

Staff recommends that the Commission impose a $1,000 penalty on GTU
pursuant to its authority under Section 5-202 and 4-203 of the PUA, for operating within
the proposed service area prior to receiving a certificate of public convenience. (220
ILCS 5/5-202 and 4-203) Said operation without a certificate of public convenience and
necessity was in contravention of Section 8-406 of the PUA which prohibits utilities from
beginning construction of facilities without . having obtained a certificate from the
Commission, (See 220 ILCS 5/8-406(b))

In making its recommendation Staf f  has taken into consideration the
requirements of Sections 5-202 and 4-203. The notice required by Section 5-202 was
provided by the letter from Staff Counsel mailed on August 8, 2005. The fifteen days
during which no penalty could accrue ran from August 8 through August 23. This left
the 20 days from August 24 until the Temporary Certificate was issued on September
14, 2005 for the penalty to accrue

Section 4-502 of the Act defines a small public utility as one that "regularly
provides service to fewer than 7,500 customers." Galena currently has 2,058 water
customers and 730 sewer customers, bringing it within the penalty limitations for a small
utility. (Staff Ex. 1.0, p. 17)
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Section 4-203 of the Act provides 4 factors for the Commission to consider when
assessing a penalty: 1) the size of the business of the public utility, 2) the gravity of the
violation, 3) other mitigating or aggravating factors, and 4) the good faith demonstrated
in attempting to achieve compliance after notification of the violation. As discussed
above, Galena is a small utility. However, GTU is the subsidiary of Utilities inc., which
is not a small utility as defined by Section 4-502 of the PUA. Utilities Inc. has 24
subsidiaries similar to Galena in Illinois, with 17,400 customers in the state. (Staff Ex.
1.0, p. 18) Utilities Inc. should be aware of the requirements of the Illinois Public
Utilities Act in regard to Certificates of Public Convenience and Necessity as it has
applied for and received Certificates from the Commission in the past. GTU should be
expected to adhere to the requirements of the Act.

The fact that the .Petitioner acknowledged its failure and brought its failure to the
attention of the Commission should be considered as a mitigating factor. (Staff Ex. 1.0,
p. 18) The fact that GTU received a Temporary Certificate within 37 days of receiving
the notice of violation is a demonstration of good faith. (Staff Ex. 1.0, p. 18-19) Finally,
the continuing nature of the violation of Section 5-202 should be considered. However,
Staff recommends that because of the foregoing mitigating factors it would not be
appropriate to fine the Petitioner on a daily basis. (ld.)

GTU errs in its reliance on Docket No. 02-0008 for the proposition that "neither
the Commission nor Staff considered the utility's provision of service prior to certification
to be a violation of the Act" (Galena IB, p. 8). The application for a certif icate of
convenience and necessity which formed the basis for Docket No. 02-0008 was filed
pursuant to a Settlement Agreement entered in Docket No. 00-0679. (See Commission
Order, p. 2, Docket No. 02-0008 (May 22, 2002)) The Procedural History in the Order
states, "The Company and Staff agreed that in light of the expedited schedule and the
fact that the Company is serving the two customers in the requested certificated area,
the issuance of a temporary Certificate is unnecessary." (ld., at 1) This discussion of
the procedural status of the docket is not the equivalent of a Staff position or a
Commission finding in a contested matter.

In order to understand the procedural history of Docket No. 02-0008, one may
review the procedural history of Docket No. 00-0679. In that docket, the City of
Columbia ("City") filed a complaint alleging that Illinois American Water Company
("lAWs") was providing water service outside its certif icated area. The parties
stipulated to the facts that IAWC was proving water service to two residences which
were outside of its certif icated area and that the service connections for the two
residences were within IAWC's service area. The City argued that the point of usage
rather than the point of connection was determinative of whether IAWC needed a
certificate to serve the two residences. IAWC argued that the fact that the point of
connection and metering point were within its certificated areas was determinative of
whether IAWC need a certificate to provide service. The parties ultimately resolved
their controversy by a Settlement Agreement which required IAWC to request a
certificate of public convenience and necessity. There is no Commission Order ruling
on the issue as the Order entered reflects the Settlement Agreement of the parties. it is
notable though that prior to the settlement by the parties, the Administrative Law Judge
("ALJ") had issued a Proposed Order (September 6, 2000), dismissing IAWC's

7
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arguments and concluding that IAWC had violated Section 8-406(b) of the Public
Utilities Act ("PUA") (220 ILCS 5/8-406(b)) by providing water service to residences
outside its certificated area. Staff notes that the Settlement Agreement, Briefs on
Exception. and Reply Briefs on Exception were not filed and at the time the Commission
issued a Final Order, the issue was not contested. The Settlement Agreement reflects
the same position as adopted by the ALJ in the Proposed Order. The reasoning set
forth in the Proposed Order is instructive and should be applied to this docket. Staff is
not aware of any other final Commission order that directly addresses the issue.

GTU also argues that the Commission has permitted utilities to provide service
from a point within the existing service areas without requiring a certificate for the areas
benefiting from the service. The cases relied upon by Galena are inapposite to the
issues before the Commission in this proceeding.

In VWII County Water Company, Docket No. 87-0353 (Dec. 22, 1987) Will
County's request for a certificate of public convenience and necessity was denied and
the Commission ordered Will County to provide water service on a wholesale basis and
to file appropriate rate tariffs with the Commission. At issue in that docket were both the
willingness or obligation of various entities to own the distribution lines and compliance
with a municipal ordinance. The resolution crafted by the Commission provided water
service as needed without running afoul of the municipal ordinance. Those facts are not
similar to the facts in the instant docket and no question has been raised as to legal
impediments or provision of service on a wholesale basis in this docket.

-Similarly in Illinois American Water Company, Docket No. 96-0494 (June 11,
1997) the Petitioner requested Commission approval of a wholesale contract. Contrary
to the Company's argument, GTU's provision of service to LPOA is clearly
distinguishable from wholesale service as was provided in those dockets.

Finally, the Petitioner argued that it would be unfair to penalize the Company
based upon notice provided by a Commission employee rather than "having the notice
considered as an agenda item at a public meeting of the Commission." (Galena IB, p.
9) No legal authority is provided for this argument. Section 5-202 of the PUA does not
state that the Commission must consider the notice at a public meeting. (220 ILCS 5/5-
202) It simply provides for the mailing of 'a notice'. GTu does not deny that it received
a notice but seeks to impose a greater burden on the Commission than is required by
statute. Given the purpose of the notice - notification of an entity that it is in violation of
a rule, order, decision, or requirement of the Commission - time is of the essence in
serving the notice so that the entity may bring itself into compliance immediately. The
notice, after all, is not the equivalent of a finding that an entity is in violation, it simply
provides the entity an opportunity to cure its violation before penalties may be
assessed. In this case, although GTU was notified that it may be in violation of Section
8-406, GTU did not bring itself into compliance within the 15 days provided by statute.

No public utility may serve customers outside of its certificated area without
having first received a certificate of public convenience and necessity from the
Commission. None of GTU's arguments have demonstrated that it was not a public
utility providing utility service from May of 2004 until September 14, 2005, during which

8
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time it provided sewer service to LPOA without a certificate of public convenience and
necessity. GTU was notified August 8, 2005 that it may be in violation of the Act and
that it may be subject to penalties under Sections 5-202 and 4-203 of the Act. GTU
failed to bring itself into compliance with the Act until September 14, 2005 when an
Interim Order was granted in this proceeding granting it a temporary certificate of public
convenience and necessity. GTU should be assessed a $1 ,000.00 penalty which takes
into consideration Petitioner's status as a small utility, its cooperation with Staff, the
speed (37 days) with which it attained a temporary certificate, and its relationship with
Utilities lnc., which is not a small utility and which should be aware of the requirements
of the Public Utilities Act.

GTU Position:

GTU is of the opinion that they did not provide service prior to obtaining a
certifi.cate of service authority. GTU bases this on the fact that the construction of the
new plant to extend the LPOA'S sewer facilities to a connection point with GTU's
existing certificated service area was performed by LPOA at their expense. GTU notes
that the Commission has previously held, in Docket 95-0238, that LPOA, as a co-
operative, did not need a certificate to provide utility service. GTU takes the position
that they have only sought a certif icate because LPOA desires to transfer the
responsibility for maintaining and replacing the lift station and main extension to GTU,
and that ownership of these facilities will not be transferred to GTU unless and until the
Commission has entered a final order granting a permanent certificate of service
authority to GTU.

GTU interprets prior Commission orders for the proposition that a utility may
provide service to customers at a point within its currently certificated service area even
though the area benefiting from the service is located outside the certificated area.

GTU also objects to the notice of violation being given by a Staff attorney, rather
than having the issuance of a notice being considered at a public meeting of the
Commission. GTU is of the opinion that the power to issue a notice of a potential
violation should be a matter reserved to the Commission. GTU notes that when the
notice was issued by the Staff attorney, this Petition was already pending before the
Commission, and based on GTU's interpretation of other dockets, GTU had no reason
to know that their provision of service to LPOA was in violation of the Act.

v. Commission Analysis and Conclusion

The Commission first notes that the parties are in agreement that a Certificate of
Public Convenience and Necessity should be issued to GTU to provide service to the
Long follow Point Condominiums, located in the area described in Exhibit A to the
Petition. It appears that the subject property is in need of sewer services, having been
informed by the Illinois EPA to cease their prior method of handling sewage, that
Petitioner is well situated to handle service for the subject area, and there appear to be
no municipal facilities closer than 9 miles to the subject area.

9
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The parties are also in agreement that the Petitioner will adopt new water and
sewer rules, in conformity with Staff Exhibits 1.2 and 1

The two issues on which the parties have disagreement, are first whether GTU
should be required to make refunds to LPOA for a portion of the contributed plant
constructed by LPOA, and second, whether GTU should be fined for providing service
to an area outside their certificated area prior to receiving new certificate from the
Commission.

The Commission first notes that it appears the parties are in agreement that
there are no codified sewer rules in use that would aid in the determination of this
matter. Staff urges the Commission to use the water rules to aid in determining this
matter, as discussed in Docket 00-0194. To use the aforementioned water rules in this
matter, GTU would be required to make a refund to LPOA for the contributed plant in
the amount of $24,927, which GTU notes would amount to approximately 40% of the
Petitioner's annual income. Under the sewer rules that Petitioner appears to be
operating under at the present time, no contribution to capital would be required. The
Commission notes that upon adoption of the updated water and sewer rules, this issue
should not be in question in any dockets in the future.

Staff notes that the revenue received by GTU for services rendered to LPOA
would not have been considered in GTU's most recent rate case, and therefore Staff
believes that all this revenue should be available for investment in the main extension.
GTU believes the testimony shows that to accept Staff's proposal would have the
negative effect of increasing the cost to provide service, and would have a chilling effect
on any future requests for small expansions to serve a single or a very few customers.

The CoMmission, in this hopefully unique situation, is disinclined to require a
contribution to capital from GTU as requested by Staff. We note that under the sewer
rules in effect for GTU at the time of the construction, unlike the new rules to be
adopted, no contribution is contemplated. The Commission also notes that in this
situation, LPOA was under a mandate from the Illinois EPA to remedy their sewer
treatment situation, which they were able to do with the assistance of GTU. The
construction of the lift station and sewer main were undertaken by LPOA, and the
agreement between LPOA and GTU contemplates the facilities being given to GTU
upon a certificate being issued. while derecognize that GTU will be receiving these
facilities at a zero cost, this does not appear to give GTU any incentive to provide sub-
standard service, nor the opportunity to seek a windfall in the future. While this
arrangement appears to have been structured differently than most additions to plant,
with construction being handled by the customer in a service area in which the utility is
not certif icated, it is the hope of the Commission that this was done to ease the
environmental burdens of the condominium association, and not an attempt to
circumvent the Commission rules and regulations. The Commission further notes that
the best time to resolve the issue of refunds is prior to the issuance of a Certificate and
prior to the beginning of construction. It is unfortunate that in this case the Company
agreed to provide service and that construction was begun prior to the Commission's
authorization being granted.
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05-0452

On the issue of a penalty to be assessed for providing service prior to
certification, it appears clear to the Commission that GTU was in fact providing utility
services to an area outside of the Petitioner's certificated area of service. The
Commission is also satisfied that the notice provided by Staff Attorney Milosevic was in
compliance with the rules, and that this notice entitled GTU to a 15 day period in which
to bring themselves into compliance. while GTU argues that a utility is entitled to
provide service to a customer outside their certificated area, we agree with the position
of Staff that the cases relied upon by GTU do not stand for this proposition. The
Commission is also in agreement with Staff regarding the mitigating factors present in
this matter, but we also note that GTU apparently provided services to LPOA for
approximately 16 months prior to obtaining an interim certificate of service authority.
The Commission is of the opinion that the recommended fine of $1,000.00 is
appropriate in this matter.

I

VI. Finding and Ordering Paragraphs:

The Commission, after reviewing the entire record and being fully advised in the
premises, is of the opinion and finds that:

(1) Galena Territory U.tilities, Inc. is a public utility engaged in the business of
furnishing water and sanitary sewer service to the public in portions of the
State of Illinois and is a public utility within the meaning of Section 3-105
of the Public Utilities Act,

(2) the Commission has jurisdiction over the Petitioner and of the subject
matter herein,

(3) the recitals of fact set forth in the prefatory portion of this Order are
supported by the record and are hereby adopted as findings of fact,

(4) a Certificate of Public Convenience and Necessity should be issued to
Petitioner for the provision of sanitary sewer service to the area described
in Exhibit A to the Petition,

(5) Petitioner should, within 30 days after entry of this ,
implementing Rules, Regulations and Conditions of Service substantially
consistent with Staff Exhibits 1.2 and 1.3, with an effective date of not less
than thirty working days after the date of filing for service rendered on and
after their effective date, with individual tariff sheets corrected within that
time period if necessary,

Order file tariffs

(6) The Commission rejects Staff's recommendations for an initial refund and
for possible future refunds of sewer construction cost, and

(7) Petitioner shall, pursuant. to Section 5-202 of the Public Utility Act, pay a
fine of $1,000, which amount shall be paid to the Illinois Commerce
Commission within 30 days of the entry of this Order.

11
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IT IS THEREFORE ORDERED that, pursuant to Section 8-406(e) of the Public
Utilities Act, a Certificate of Public Convenience and Necessity is hereby granted to
Galena Territory Utilities, Inc., to provide sanitary sewer service to the areas described
in the attachment to the verified petition filed in this docket

IT IS FURTHER ORDERED that the Certificate of Public Convenience and
Necessity hereinabove granted shall be the following:

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESS\TY

IT IS HEREBY CERTIFIED that the public convenience and
necessity require that Galena Territory Utilities, Inc. provide sanitary sewer
service to the area described in Exhibit A to the verified petition filed in this
docket.

IT IS FURTHER ORDERED that Galena Territory Utilities, Inc. shall serve such
customers under the standard rates, rules and regulations that Galena Territory Utilities
Inc. has in effect.

IT IS FURTHER ORDERED that within 30 days after entry of this Order, Galena
Territory Utilities, Inc, shall file tariffs implementing Rules, Regulations and Conditions of
Service substantially consistent with Staff Exhibits 1.2 and 1.3 with an effective date of
not less than thirty (30) working days after the date of filing, for service rendered on and
after their effective date, with individual tariff sheets to be corrected within that time
period if necessary.

IT IS FURTHER ORDERED that pursuant to Section 5-202 of the Public Utilities
Act, Galena Territory Utilities is hereby assessed a fine in the amount of $1,000.00, said
fine to be paid by check made out to the Illinois Commerce Commission and delivered
to the , Financial Information Section of the Commission's Administrative Services
Division within thirty (30) days of the entry of this Order.

IT IS FURTHER ORDERED that Galena Territories Utilities, Inc. shall file with the
Commission's Chief Clerk a certification attesting that the Company has paid the
ordered fine. Said certification is to be filed under Docket No. 05-0452, sewed upon the
parties to this docket and a copy is to be provided to the Manager of the Commission's
Water Department within thirty (30) days of the entry of this Drder

IT IS FURTHER ORDERED that, subject to the provisions of Section 10-113 of
the Public Utilities Act and 83 III. Adm. Code 200.880, this Order is final, it is not subject
to the Administrative Review Law.

By Order of the Commission this 30"' day of August, 2006

(SIGNED) CHARLES E. BOX

Chairman
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4 iJUDICI;BIa DISTRICT:n was crxtcurr eomazr For

1.~A1<8 cotlzrrrx, xnnxzerors

psomz8 OF 'nm STATE .OF Irgnmazs
ex rel. LISA MADIGAN, Attorney
General  of the .State of. ; I118i .n6is,

Plaintiff I
nd . OF CH 1009

9

a nWATER COMPANY,
co;l:por3tioD, ;,m,@ @

Defendant .

)
)
J
)
)
)
)
)

I l l i n o i s  )
)
1
) .\\lL \?.'l¥lil5

GONSENT ORDER
9

P laint i f f  , PEUPLE oF STATE oF 1LLI1~1oIs, ex rel. LISA;

, Attorney General of the Satiate of I1.1i;1ois.=, the  I l l ino is

Envi ronmental  Protect ion Agency (."I11inois~ EPA" I , and Defendant: ,

Charmer Water Company, ,have agreed to the making of. this Consent

Order  ar id  submi t :  i t  Tb th i s  Gbmi r t  fo r approval . The8 partieE

agree that the statement of. £86158 contained hetein répreaent8 a

of.. the éVidéncé' .gird t.¢s$;im9i;1y which would befair- 5 . .

introduQedby~ the parties- fa trial 'were held.. The Parties

further 'stipulate that this. statement of facts is made and

agreed upon for pwzrfpasea of* =Sett1eu!erTfi7"?5'iiff§' § ' d  t ha t  ne i t he r  t he

fadtz. the): a party has exit red inc ems. casern: Order; nor aN?
9

of the .f.éc1;l3 s1=i9\4T3l=£ed -1;e3e5tn¢. £11811 b¢ `i.n.tEl:*;iduced into

evideuhée in. any? Qthér prweeéing iifeiaardirig...tlh§: claimn asserted

-in .the G9T¢\R1airit .except as Qt-.h&rWi'Be provided.: her:e;Ln.

5I I

.V

I f  t h i s
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Cgu.r=t approve'8' and enters this Consent Qrderp Defendant- .agrees

to be bound by 'the .Ctinsenu Qriier and not. to contest its validity.

in- any subsequent proceeding to implement or, enforce its rems .

However , it is the inf-ent of iihe parties to. 1:11:89 Consent Order

t.ha\: it be a final. j.udgme1it. Qr, the tqerits .Qr this mat:t;er,

subject 40 the p`ré:v5:sions. of Seepion vIIJ:.K ('Re1l=.eas.e -from

Liability" ) and Section VIII .M ( "Modification .of Consent

Order) u

Jimrsnxcwrow
»

l

This C<au'rt_ has- j-u~risdi¢~u1Qn of the subj act Matter iiereiil

and- .Cf the parties dc:1éénE5;ng hereto pursuant: to~ t he  r l l i no i s

Enviranfnental Protection Act' ("Actti~) I 415 ILCS  .5 /1  e t s e q .

(2002) • J

x i . ADT!-IORIZATION

The undersigned rgpreseni:a£ives for each- party cert ify ' that

they are fully autzhcuzized Hy! the Party Whom they represeiiif 1:9

enter' into the rems find .cgonditibns of this -Ccmsenc Order' t;o

: legal ly bind therm to I r .
L

Q

, .

0

i

J

5

r

r
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.request -of the Illinois-s= BPA;

41s :Les 5742 rd)

State pf Illinois,

of  Gurney port°heaBt: Lake' County,

owned. 34&. pgéxatzed. a water supply

General of the .=Sta.t:e of Illinois ,

of the Act,

the :People of . the State of 'Illinois by Lisa,Madigan,

Was aired i s an Ill irroié -tzorporatibn 'that is authorized. to

tzransadtz. b1i'sines8 in jibe. State of 1:I1.inoi~s .

ILCS .5/4..

8it§" s

Site Déscriptibh

Parties

At. all times ;ré.1;evant to the Colnplaiflt ,

At al-I times relevant to -the "Complaint, Defendant

Ur June 24, 24705,

The Illinois BPA is an .admini's.t'rat:ivje agency of. the

created pursuit to Section 4 of..
n

PWS. :di.s.t:r3Lhution. system .dasitate. 'of tab

STATE:/ixzzvr CF FACTS

a ComplaiNt was filed `on behalf of

pursuant =t:<> SectiOn .42 (d)

and (e)

on her own motion .and upon the

Illinois ("fac:i1ity" or

against: the DefendaNt .

("PWS" ) .lc19'ates=1 ngrth.

Defendant

the Act.,

At Forney

and (e)

~415

1

s

sh.dI1p?i'wella and 1;irr3i'='?¢@n¢11m8ii'i¢ staragé -of a§pp;¢Q;matiel3r

'tdiou8élnd five-hundned -(7,.sb6¥ -

"-'I2he. 'dharma PWS currently 'fobtéains water by pumping
.0

-ffbcjm two .wells . wells- #1 #2 .have.- natural t1uOr;i;8el. and the,

A.

B

1 .

2.

3.

1.

2.

3.

3



1

water from. both wé.1ls iS 1;réaE.eB; ,with radium hypochlorite aNd

then Ehe treated Water' -is .dis.t:ribut.ed tihrqughout the

c1ist:»ribu1:1.on system..

• Qu NOIVTé¥¥!b8T 21, -2 cos, the Illinois EPA inspected the

Chardlar PWS- discovered that a "hydropneumatic stQrlagé tank

had' béeh replaced wi'~;11¢ut Qbtaining. an .I11iné»:L.s. EPA'issued

eonstruet§:LQn Permit .

Allegations of Non-=Golm@1:£anca

p1-a:1u1:i£f~ contends that the Defendant has violated the'

fd1'1oWing. provisions of the Act, Illinois pollution Control

("8¢di'-=d" ) Public Water- Supply '1iegi.\lat.ionS, .and :he

.Il-linc>is;"8PA -public Water 'Supply Regulations :

Count I  : .» 'FAILURE TG OBTAIN A CONSTRUCTION;
PERMTT: Vii.o1aE5.on o f  S e c t i o n  1 5 ( 3 )  o f
the- lA¢rn-, 415 .1Les~ 5/15 (al (2.co2) :I .
'Seciainn 602.191(Za) of the Board. Buhl ic-
wdner supplY R¢:9ulauiQns..gs Ill _ Mn.
Ghee 602... 101.Ca.) ,. and Section- 652..1.01.(a)
.of  the I1l inpis~EPA publ ic.W aI=er-  supply
Régiiwi lbi tions-, 35 Il l . Code-
632 . 101-(a') a

a

'x

COU1'1t II z osemmsrme- WITHOUT A PERMIT: Viq1atibr;
of -Séctinn la(ai) (2) (3 )  o f .  theAan,
.4155 .mes 5718§(-d) (21). and 'far ...(2n-n2) 4 and
»secuinn 602,142 -of the B¢>arq Public -
'Water supply Regulations., .35 Ill. Adm .
'Cbde- 5.024 192.

Adnntiiéaion .of Violation;

The .Hefendant represents that it. has .eaniiered iNto tshl:I.é .a

r

5

c

r

r

Board

D.

4

4
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Consent order' for the Piunacpoéé Of settling and compromising

disputed, claims withdutz having 136 inch the ehqieixse .pf contested

l i t i ga t i on . By ewziering iNto this Consent Order and complying

with' its rems, the Defendant does xiii: afiirmeitiVely admit the

'allegations -of visdlation -'within the Complaint and referenced

Within Sectibxi ' I I LC Héfein d this Consent Order shall not be

interpreted as including Bi1Cb admission.

Ap1aL1cAJa:l:I»1:ry

This .Consent Qrder shall apply to and be bixidihs uprpn the

taint:iff and the .defendant-, ~'an§i==any officer, director, agent,

bi* employee. of t:he Defen¢llant~, as wel l  as anysuccessors or

'aSsigr1s of the D`efenda81t.. The Defendant. waives as a defense to

any enforcement action takéri. pursuant to this 1CCQr1sent Cider the

failure of any of its dfficézrzS , diz:ector8', agent s , employees or

~uccessors or assigns to take. such act:.ion- .as 'shall be :ceqgired I

to .comply wt-th the prov:LQd.¢ns- of this Consent. iOrlder ;

No chaNge in ownership., corporate status or operator of the

£.a¢3il.=L1=y "bball .in any way al-ter. the re3j9QNsib.il:i3:.:les of the

Defendant: under this consenn. order.. In the event of any

¢¢i1vgyanee DE title, éa=B'eme3:1t Br other iiiizéreat. the f̀ aC:L1 itsy,

the? .DéE.éédai'it. shall canuinue. ucv be bcwmd a d 1ia>b1€

»ft>r :perEQrxna1iée of. all ,1=>bli9§1i;lQn8 .uiidexx this Cbnaent Cinder . I n

1 appropriate Ci:lL'C'l1II§8U3I1CB8; . however ,. the Deféndanc .and a proposed 1

A.

B.

TV;

5

1



purchaser or operator of the facility May jointly request, and

the Plaintiff, in its disci'et.ion., may topside; modification of

this Consent Order to obligate the proposed purchaser or

épezéator to carry Cfut- future- requirements- -of this Content Order

in place of, or in addition to, the Defendant

In the eveiit that the- Defezidant préposés -to sell or

transfer any real property or operations subject to this Consent:

Order I the DefendaNt sh'a11 notify the Plaintiff 30 days prior to

the cqnveyalinice. of title, ownership or .other interest, including

a leasehold interest in the; facil ity O r portion thereof . The

DefendaNt shall make the prospective pur¢ha8.er or successors-'s

compliance with =thi-s. Consent: Order a condition of any such sale

or transfer -and shall- provide a copy of. this consent Order to

any Such successor in interest . provision does mal: relieve

the Deffendant' -f:r;pni. compliance. with any resulatefy .r.eqi1:Lrement

regar881249. notice' transfer; of applicalilef facility pennies

COMPLIANCE OTHER LAWS MGULATIQNS

This Consent: in no way==a££ect:s the--responsibilities of- the

Defendant to comply with other .federal , siiat:e or local laws'

car*nggulatipqg; .including but ,rpt limite d to and the

Board RegulatioNs., 'as 111. code, Subizitles A through H

The pa=:t.i.¢8 agree that the venue Q35 any -action. ufsnnrrlenced Rio

Tliie

.a



the. »circ:uili court: for the' Purpoéep of interpretation and

.enforcement .of the terms. and coNditibnsxdf this Conseiiti. Order

shall be in the Circuit Court of Lake County, .Illinois .

0
VII. ssvsnanxnrrr

It is the intent of the' plaintiff and' Defendant that the

provisidus 'of this Cocnsent~~0rder ==ha11 ~be severable, and .Should

any provision be declared .by a Of .competzenyz jurisdiction

to be incpnsiStzentz with state or ~federai1 law,' and therefore

uneNforceable, the remaining clauses .shall remain in full force

and effect .

vII:l: ; 'ORDER

Tliis Court, having jurisdiction :over the pa.rt:ies 'and

subject: matter, the parties haviNg appeared., due notice .roving

been 9iV¢-11: the Court having gqnsidered the stipulated ~fa¢eé» lid

being advised ,in the -pre¥¥\iBBB»» thy# Colar t . .£ in8 the fo l lowing
I

re l i e f  appropr i a te : o

re is HEREBY onnizann, AnasrunSsn Ann nn¢1usnn=

6

The D.efen~dauqiii. Shall -pay* a penalty of..Five• civ i l

Thousand Dollars .($5 ,-,too . 00) . Payment shall be tendered 4311. time

if . eritiriy of the copgéént order; .

. » - p.aym¢ne- cgergiilfi@:d..¢-sheek.. ri'i6:iey. s

e1u§.=f:a:oni.c' idndé 1-:Q -tit-re..Illinczi s- =-BPA =.féx'

4

¢ R

1
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0

the. dezlrlzified. chge o1:1

n : Er

1:héi3 °,=¢=<=~I9°l.ieB xgith the County c

-placement ....o;E.. its hydropneugnatic st:o:i:ag.e

deposit into the Bnrvironxtxental Protection Trust Fund

electronic funds transfer,

and Shall 'be sent by iirstz class mail.,

o f  the cert i f ied check, Money order or  record of eiect i lconic '

.County I

funds transfer and any .traiisuxxittal letter shall. be sent' 'Tm'

Future Compliance

Il l inpiS zéniNg sét  back requireméntb o r an easement.

Defendant' 811811 Obtain .a 'variance ~§roM the .Lai1£é.

The name,

Stephen J-. fSy1'vest.ei' .
As ~'istant Atztornéy General
Environmental Bureau
188 West Randolph so., to:" Floor
Chicago, I1:l::Lno:Ls~ 60601

Illinois. Environmental .Protection Agency
Fiscal Services '
1021wrath. Grand Avenue 'East
p.o..Box 1-9276 .
Springfield, In 52794-9276

dose number and the Defendant;'s Federal

•

and delivered to.:

.("FEIN") I

Il l inois zoning set. back

unless spibmittzed by

3625891074 Shall

( ~\E1=rrF" )

v

A. copy

C

2,4 .. Hz

Ti11146i18 2618419 Be? hawk r¢quiremenI=.8 Dr. an eaéemenb.
4

that; C¢Iu15lii.es with the I.l8=]'§&.t Country. Illinois zcgning set back

B.

3.

1.

a .

8

I

¢

a



réqu item ents 5 thén *45. days: of =.~.8ueh receipt: , Deiendanlr

.sci £114 wr.-i§a` €4':o!iQ.~. . c a i r n  p a i t

Rl icement  b f  in liyérnfciplileixinaitéic .éizcirage ébdve .gi;6\a1aH.;

If -Within .90 days of entry of the CénSentz

*.~De.f§I1dérit 'fa;l;1.s. 'to obtain a variance frtam the Lake'

country, I l l i n o i s zoliizirg. *set back :requirehient8 or .and eaeemerit.

, I1 ']§ inois zoning 8¢t: back

-_ .' "its, .Qéf- ' 8s11a1I=
*.
s

i tumediately, .but .no .1at;er  than 7 days,

acoiitiéicét the "Plaintiff" and. "set: up a mee't~5.~ng 'between the parties

l;ip"38fsc1iss. alteriiatisrii .act:§Lot;é to be Défenélanti to

; xir 36

. ea _ e
_ T

. . wt

. 8

P la iN t i f f  r e qu i r e d  in Section VIII.B' .2.b. i . above , Defendant

QuaN si.iEI:imit..to Plainuiif for review approval., 'a plan t'o

i!=:.= 1=mb1i<= .suPply; Maue> cofmiance iwitzh 88-1

applicable laws aga :.rgg\i1at:i.on°a;

i i i  n ,.P1a£i11}4iif ..a:Lsapproaree. D`éfe1nlBa1nrl;'. 9, plan. t o

, b r i n g  i t s  ; : i u b 1 8 . c  wa t e r  s u p p l y  i i a t o .  c o mp l i a n c e  w i t h  a l l

QLéwa <4¢i%Q\4l1ét.i¢Hs. Deféndantz. = . w i t h i n  t h i r t y

"{:§,0'). 'days' =6f ?re.t:.e3.1v:ing 'Such d8Lsappru1i'é.1 notification from

which 8aiZi3f5888i%1aali1ft'if18,' .to -p183;nt=Lfa:= a s.etI' §1aI1l».

';iia:iiai;i'££'.8, nb; ecéiuiégg 'B pissfér .

b .

i .
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Permits;

tank; grcwmcl. Defendaint .BM11 apply

, . -groiind ,

p.err;6;l:~: jéequireél to relocate Deféndaht ' B

'Elie 4:eru\s of. the Illinois MEPA -issiied

Eéka\t@§358l3? G e I p g a t i i é i i  o f . i ts  .hyt1r*opi5eu1i:ai§ i l ; f c  .41=0r&s=.r¢=

be

con8i=::uc1;ior1. pew. i:

86ii¥;l3~35egied; 'under paragraphs 3 and 4 -.of this section Vu: . B .. shall

* 8 ' * § & ; t 1 1 £ 6 = ¢ pp i ; eu = n au 1 c  . t an k g r o u n d

for an- operating permiixt for. the. Qperatslion of

all applicable permits.

:[t:a 1~hydrOpneumat;i.c .storage taNk .

Dated )

PA and .any other

Section V111 #B . 4 abjure ,

coinplétéd -mi£t1'Ii1a'Rio 'mtqre than 127 days after. the .issuance of

1. the cqiastruct :ion 1; .f-:t'6m the Illinéis "ERA

2wHi 4§i......¢;dnvQ.1'ianee° with the. terms Bled .coridititarrxs of .ouch

Wttliiir 1.20 .days. "from the issuance of al.1 'applicable

Hays pf goUlpleting the. relixzétion ~of.iifs

the islsuanee of the operating .permit 'requirécl 'by

Defendant w8m11 an all times ,Qperatze the

i n c l u d i n g '  t h e  . Q g m 8 t r u c t i o n  p e r m i t :  f r o m

p e r m i t s  r e q u i r e d . t o . . r e l q c z a t e

"Defendant shall ~init;iate

A 1 1 ~ a c t i o n 8  r e q u i r e d  t o  b e

I "Final .Gompliance

PerMit

If. in like 'QPiDi€1i1.of Defending. i t:  Wil l ie mmablef to

cotn@1é'té . hé viork -rlequiiféd in paragfdpix 3 bf this* fSec§.io:i

5

6

1 0



v1:l:I .B. . abQve. request 'an. eactzensipr; 913. no more

réqueét to. t1ie 2E1l~]23.hois.I BPA

the. Office of the Attorney General no later than .30 days

before the 'Final Compliance. Date. The request. sballprovide an

facts; (1)

.. to icqiniiiéte

of this .Section VIILB by the

Final Compliance Date, ..:and (2) demonstratiiig that. Hg;-

"¥3e¢.i: ion WIIg8 herei'i1. i2PAc shéi13~-aPpi=u1ie pr; deny

fete Qreqlieati ; .='iPhe:§ Il1inesip-'mA MY.  Danny the  uz fequea t  £Qr

é:ét:e¥i§£G8n= 1i8Eg'fa:tl1ed. £6dé1nonstra&¢ that in has

8§¢i€fcni\iii9. jibe régmiar nu~ of  th i s

'Séctiori LVIII;.B'fhereinz.. Failure. 'by Defendant £1Q' ¢==m.i?1y = with this

ntii8i<=é s,11a11 pfwluda neféinadnt from .<ibta541ins. an

éxtéhsion .:Of. izilile u:n16ér" nhié s.'1Jn3-fagrapl; .6 of. Sédtiion' v1II.B.

St ipu la ted  Pena l t ies

If: 'the' Defendant fails to* .complete any "activity or

fails be' <=¢>\vp1:r with any rtesponée or' r.eP¢rtinsr. req\.1:l;§l:§Méijt by

the date specifiédi in Section VIII.B.~ Of this Conserit.oréiér the.

'Defendant shall provide n»ot:l;ce' to -the."-plaintiff.. of each -failure-

1t2o. comply with this Consent Order. In  add i t ion , t h e  D e f e n d a n t .

shall pay to the, Mainuiff., for payment: int:o the EPTF,

11

o

o

c .
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-Stipulated penalties per violation for eaqh- day of violation in

the amount of $100.00 until such tide that. dqmpliaigce is

ac}1ieved 1

2 . F o l l o w i n g  t h e  P l a i n t i f f  ' s  d e t e r mi n a t i o n  t h a t  t h e

DefeNdan t  has  fa i led to  comple te  per formance o f  any t :aBk or

other pcbrtioh of Work, failed to provide a required SUbMittal ,

including any report C r notification , PlaiNtiff may make a

demanii for s t i p u l a t e d  p e n a l t i e s upon Defendan t  f o r

noncompliance with this Consent; Order . F a i l u r e  b y  t h e  P l a i n t i f f

to 1i1;\ke this demand -shall not frreliqvg che- 'Deféndant' of the

obligation to PAY stipulated penalties.

3_ A11 Penalties .¢J'Wp-d -the Plaintiff untier -.this section of

th i l s Consent Order that have not been paid shall be payable

witzhifx thirty (307 days of the date the .Défénéiant knswg of'

éhCuld have known of its noncompliance 'wi.tih arty' ̀  .prbvisidn of.

this ConseNt. Order,

A11 stipulated .pena1~t:le~s. 'shall -be paid by

.certified check, rowney order or. electronic fids trélnéfezj,

4. a .

to  the  I l l iNo is  EPA for deposit inti the EPTE and shall

be- _-sent :by =first: 951389 Mail: 'unless subtmit.ted by ;e1ect:ro~ni'c

funds transfer, anddelivered -=u0.e

4

11144618 smrijrmuenual wetéétfién Agéntar
F isca l  serv ices .
1021 north Gravid. Avenue Basin-
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p.o. Box 19276 .
Springfield, I11ihd:iiB- 62-794-9276

b. The name and number of the case and the.

Defendant' 5. FEIN shall appear on the face of the check, copy

of the certified check, mciney order or record of  e lectronic

funds transfer and. any transmittal 1et:ter~ shall be sent: to:

Stephen -J. Sylvester
Ass;i,s.tant Attorney General
Envirooxilental. Bureau
188 West:Raliddlph St., av" Elobr
Cbicagd, Illinois 60601

s . The s'1=ipu1a1;ea peNalties shall be enforceable by -the

PiaiNtitff and shall be in 'a6di't:=iQi'1 Tm. and shall not gpreqilucle
r

the use Cf; any othéi' remedies or. jsanctioiiS -ari ~ing from the

failure to comply with this Consent Order.

D. Interest on Penalties

» 1>urauan1:.- to Section. 42 lg) of the Act:., 415 ILCS*

s/42(9), inf;-gras; .Shall adcitue in. any penalitjr amount: Qw.ed Jay the .

Defendant rcpt paid within the time prescribed herein, at the.

uiaicimum rate allowable under Section 1008(a) fof the- I l l i n o i s

Incatue Tax At:;t:., 35. 1Lcs 5/~1003(a) (2002) .

6 Intérést. uxipaid =ne=i¢iltieé 8h4115 Te? ai;-'<4rii¢

from .Ehé .data such. ate due and. continue to accrue' tr; the date

full' payment: is. received by the Illinois EPA.

3 a Where- partial -paywleunu 'is made on any penalty-amount:

2
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9 that is due , such .Partial Pa3gment shall be first .applied Tb any

interest On unpaid penalties than owing I

4. A l l inherest o n penalties owed the Plaintiff sha1.1 be

paid, by certified Check, money order or electronic. funds

transfer payable to the Illinois EPA for deposit in the EPTF and

shall be submitted. by' f i r s t class mail unless"~ ubmitte. by

electrohicz funds transfer, and .delivered to x

Illinois Environmental Protection Agency
iTis.c;a1 Serwiiqzes
1021. Ndrtsh Grants Avenue East;
Mr. Box. 19276 .
spriugfiela, I1ZI,'inois .62'794.-9276

The name., case. number, arid the .Defendant's FEIN shall

'appear on the face of the certified check or money' order.

CGP Y o f the ce rtifie d. che ck, mangy order Gr recordof electronic

funds t:ransf.er and any transmittal 'letter shall be sent

Stephen D' . Sylvester
Assiéténh Atiéorhéy General
Environmental Bureau
1838 West tzamaolph=st.., 261
'Chiciigm Illinois' .60601

Floor

E . .Fut:ure» Use

N6twiths£and:i:ng any o1:h'ei'..lariguase ix; tlii8 gon8ent: Qidér to

tihéi contraiisy , 8116.. ¢oriS»i¢1%i*at.iiQ¥1 of. the. 'mutual pr7dmi.8es; and

caMi;1649. gonttafnéd in ttiis .Consent Order, .including the

iii

Release from Liabi1:Lt:y contained Section 'vII=I .K~,- be1c>w,

a 1 4
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Defendant -hereby agréés that- t:hi's Consent' 'Order may be used

against the Defendant 'in any enibseqUént enfbrtiement a¢t:ion. or

pe rm it proceeding ;a.s proof o f a past: adjud icat ion o f violation

o f  the  Ac t and the Board Regulations promulgated. hfhereunder for

a l l v i o l a t i o n s  a l l eg ed in the Compla int in this matter , for

purposes of section 39 (a) and (i) and/or 42 (hr of the Act, 415

ILCS 5./39(a) and (in and/or 5/42(h).. Further, Defendant agrees

to We"vé, in 8I1Y .subasgquentz enigarcemént adtiion, any right; to

contest Whether these alleged violations were adjudicated.

I

F . Force Majeure

For--the Purposes of this Co;;1se1it Ordifzr,

'is an event- 'arisiNg Eolejly -beyond the control .of the Defendant ,

force -majeure

which prevents tl-4e timely performance -of any of the .requirements

of this Consent. Order . For purposes of this Consent order f o r ce

majeure Shall include, but. is not lirfiitiéd to, events such as

fl6ad5 I fires, -to2r:i'aa§Qe~ , .Other natural disasters., .and .labor

disp.ut.es bgygnd. true réaaonable cont.ro1 or the Defendant".

When. in the opinion of the Defendant, a force majeUre

event .occults which cauaeé or may cause. a .delay in the

Pe1=foriDaQ¥i3=€.. of any Qff 8118. 'requirement BQ. of t h i s Cwwent. bOrder a

the Déferxdiiriii shall-Qra l ly not ify the~P1aini: i f t  within fort:y4'

eight (4_8)j hours of i:he. occurrence; Written.  not ice shall be

given to the, Pia-ini:iEEf' as soon- as 'pratzticablgf .~-b\i1;= No 'eater than

1

21.
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ten (10) calendar days after the claimed occurrence .

'3_ Failure by- the. Defendant to comply with the n¢5Eit:e.-

-requirements of. the .preceding paragraph shall render Thia

Section VIII.F voidable by t h i s  P l a i n t i f f  a s  . t : o  t he  spe c i f i c

even t  f o r  wh i ch  the  De fendant  has  f a i l e d  t o  comp ly '  w i th  the

no t i ce  requ i rement - :If voided, t h i s  s e c t i o n s h a l l  b e  o f  h e

e f f e c t :  a s  t o  t he  pa r t i cu l a r  e ven t :  i nvo l ved .

4. =wi1;hin ten (10.) ca lendar  days ' o f  rece ip t :  Of  the

wr i t e r  f o r ce  ma jé i z ré  no t i ce  requ i red  unde r  Se c t i on  V I I I . F . - 2  ,

the- P la in i t i fd i  sha l l  reappnd  to  the  De fendant :  i n '  wr i t i ng

regarding the Defendant "s.  c la im of de lay Br impediment t:o.

P€.yfoITI'laDc€.. t  t h e 1=»;;ai§nuiff agree's that ' the de l ay

iIop&dimBf1t. Tb...Performance has 'been or will be' caused .by

circumstaliégs beyoNd the Qcntrol. of ume. Defendant , i n c l u d i ng  a ny

entity cQnt:.ro1.led by the Defendant , and It:hat: the. Defendant: ccauld

not have prevehtezi the delay by the ex'er<: ise of due. di l igence,

t h e part ies s h a l l Stz ipt i la te  t ie  an exteNsion Of the re qu i r e d

de'ad1ine (B) Tb; all requirement (al affected by the del-ay, bY a

period equivalent to the -delay- actually caused bear 3.11931

circumstances I Such 8.;;ipu1anion MY 'he .f:Lled .38 ii =mod2!. f.IL¢.a1:.ion
J

no 'this -cgnsgim mile: puréuaiik to the modification -prvcedurea

They Defendant: -8M1.1 not be
i

eétab1;l.3hQéd --1=1515.43 Consent- order .

l iable.. ions ;st:Lpu1ate8 penalt ies Fm: tHe period of'  any '8ueh.
1

0
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stipulated extension..

¢ If '  the Pla int i f f does not; accept the Defénc':la;11:"ia claim

of a to,rce~ majeure event, .the Defendwt May submit: Sthé; Matter to

this Court within twenty (20) calendar days of receipt of

P1ain1i:Lff'~s detzerminatzion for resolution .to avoid payment of

stipulated pen'alties, by filing a petit:ion for determination of
4

-GraCe the DefendaNt has submitted such a 'petition tothe i8sué;

the CCtlirrti ,= .iihe Plaintiff shall have twenty (to) calendar' days 196

file .it:s response to 'Said petition. The burden of proof of

eataihlishing" 'that a force majeure event prevented the- t.ime1y

performance shall be upon the Defendant . If this COurt

detéliuuiriea .the delay .or impediment to `performanée~ has been

or will. "be caused by circumstfaixces Boldly beyond the; -cQrii;r¢1 of

the néfendanc , including. any:enizitar cpntro11éd.by. t;.h¢= Qefendant: ,

and that, the- .Defendants could not have -prevented. the delay by -the

eagergise of Hue, diligence", the -Defendant shall. be excused- as. to

(inclUding any .iMp08ition Cf stipulated Penalties) 1

for all .requirements affected bY the delay, for ba. peritpd -.of 4i-e

eqlaivai-.éht. bb- the delay or such .other -period as may be

det:erra8Li1e& by this Ccaurii .

5._ 'increase in' casts a;saoci.atied with inrp1éme,it;iijg: any

requiréygignt ..Qr: this G'oI1B¢iil?. '0if3¢3¢r 43391 99315 by ii=Bé`3|&f.i;'

the Defehdaffit Wider the pr61riSi<>ns Ulf this Section. VIII;.F -pf

that éviaht

5
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this 'Consent Order §:r:om a..failure two comply- with such 'a

requi :cement .

G. Dispute Resolution

n

UnlesS otzhervriae provided -fez' in this Consent; Order,

the dispute resolut ion procedures provided by th i s  s ec t i on  sha l l

be the only process avilable t o  r e s o l v e  a l l d isputes  a r is ing

Under this Consent; Order, inc lud ing but not l imited.  tO the

I l l i l i b i s EPA' s approval , comment; on, or denial of any report,

plan -oz' remediation objective, or the. Illinois ,EPA's- decision
p

regard ing appropr iate or  necessary response act iv ity. e

fallowing are expressly not Subj act to the dispute resqlmgion

procedures provided. by this' section : dlsput:e's raga:rdins force

ma;-fézire; which has :separate .proc:eduz°es as contained in. Section

VIILE above; where the Defendant. has 'Violated any -payment Cr

.compliance deadline within this Cnnsentz Order., fol' which the

.Plaintigff may "eleCt:.  td f i le 3; Petit ion fo r adj lidication

.coNtiéjsiptz or :vile to Show cluseg and, d§i.'sputies= regarding a

.substantial danger- to -the environment' or to the..pgbli¢ health of

person Br to the welfare bf persons.

The 'd:LBputié res1Q1i1tion= prqgediare Shall.ire Invoked upon

t:hé.wr3itit{eir noiiiée~by one oft the' parties to Mats Consent -brdér

'rd ~anoi:her describing the' .nature of the dispute: ind.. iii?-

in i t ia t ing  pa r ty  f s  pas t t ion  w i th rffzgard [Q 3uch. .£3:L8P1.11§e. The

2 l

1:8
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I 4

party receiving such notice shall acknoWledge receipt: of the

notice;"t:hereaft:er the parties shall schedule a meeting to

discuss the di'spute. informally not .later than fourteen. (14 ) days

from the receipt: of such. notice .

3. DispUtes. submitted to dispute. resolution shall , in the

first instance r b.é the 'subject of infbrmgl néggtiatiiéna- béiiiveeri

the parties . Such period of informal negot;iat:'ions shall be for

a per iod  o f  th i r ty co) calendar days from the date of the first:

rrieé1;5:n.g between rgpresentativea of the paafnniff and the

neifendaruz , Uriléss the parties' representatives agree , 'in
1

writing r t:o shorten or extend this period..

4. In the event: tbat:..the parties. are unable to reach

agreement during the informal -negotiation .periad, the- Plaintiff
\

shall provide the -Defendant with a writatén Btuiimary of' its

.position regarding the dispute; The . pos itiQI1 .advanced by the

plaintiff shall be considered binding unlearn. within tzwenuy- (205)

calendar* days of the Defendaritvs receipt..of the written summary

of the Plaint:iff.' 8 PoSition, the DefendaNt files =a petition with

this Gourd; .seeking judicial resolution Q15 the dispute . T118

pl iztiffi shall reBPLOIId to the pétitiion by- iiling the
administrative record of the .dispute and any argument: respotibive

to the p@=tQii=i§>i1 . wii=hi41 1:i~té111=y (20 ) calendar days of servifze. if

Deferid'aI1t:'s petition . The 3dU1iT1i8*$ra¥?iV& ?€90rd .of the-dispute

3
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'shall 2i.nc1ude~ t h e  w r i t t e n  n o t i c e  o f the d i s pu t e , 31'1Y responsive

submizznala I the Plailitiff's. written summary .of its position, the

Defér:icIan'c'.s. petition before the. court and the Plaintiff" s

r e s pon s e  t o  t h e .  P e t i t i On .

in  a nd Of r

U Th e  i n voc a t i on  o f  d i s pu t e  r e s o l u t z i dn ,

i t se l f ,  ' sha l l  not  =e;;cu .se compliance. wi th  any requ i rement . ,

obligation or deadline contained herein, and stipulated

penal t ies tray 'be assessed for fai lure or noncompliance during

the Pa;giCd, Qt dispute resrplutién .

1 Th is  Gburt  .sha l l  make . i t s~ der i s ion  based on . . the

admin i s t rat i ve  record and sha l l  -not  -dncaw- any  in ferences  ppr

establ ish any presumpt ions  adverse .  to~ any  par ty  as  a  . resu l t  o f

v

i n v o c a t i o n of t h i s :  sec t i on  or  t he  .pa r t i e s  ' i n a b i l i t y  t o  r e a c h

agreement. with respl8.C.t: to .the diéptgtaed isgue . T h e  P l a i n t i f f !  8

positxiqn; :shal l  .bé ai f i rmed unlesS 9 phased upon the.  admin is t rat ive

record | it is against the manifest weight of the- evidence.-

n As part. of; 'the resolution. of any di ~put;e , the Partiés-.,

ii ~appropr;i a't:.e'by agreement., o r  b y  o r d e r  o f  t h i s  Cou r t  , may.

circumstances I extend .or- modify \=11é- esihedule for .c¢»rnp1~et:iQn off

work -under .this Consent-~ Drdei' Isa account -fur tzléze -delay' in; the

work .chat occurred do a result of d:iisp1§1te zgresolUtiiotl. |

448842982483144481 39144244 .and 0844: QWMQQW4

.Any -and all Correawndence, reports  and any other  doc11ments
O
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I

required under this Consent Order, except for payments pursuant

of this Consent Order Bha11.betO Sections VIII.A, and C.-

submitted as follows-:

As t:o the Plainti ff

Stephen J. Sylvester .
Assistant Attorney General
Environmental Bureau
baa west Rondo;ph Sc., .2.0*" Floor
Chicago, I11.i:;o3.s 6060;L

Joey Logan-Wilkey
ABB.iB:aIQ.t Goli1i\sé1
Illinois EPA
1021 North' Grand AVenue. East:
p-.o. Box 19275
Spr3;ngfie1d, I1_1:I:npi~ 62794.-9276

As no the Defendant

Lisa. crassetu
Vice=-.Pgesidént-6perat.i.ons
ch ar Wa1=ér' CWPQMY
2335. Sanders -Road.
Northbagaok, I11ihdi.s 60063

*Q

Darrin. Young
Regibrial .D3.reétor. Qr GperatzionS .
Uti l t l i i es, Inc.
Midwest Regional Office
Post Office. 'Box ass
..z4okena,. Illinois 60448

1

I 'Madonna F . °M¢Grath
Baker 'ii Baniele :
3.901 norm; .Méi'idélL.b.i1 stzxgéeuf; Suite .z'7ci.o
Indianapa1-i-b, Indiana- .46204

. I sight °f Bni=r'Jr aw

In afidihi011 4:!0 any Qtlaer ~auLl=hQrity,» the Il1inoi;s EPA, i a

~z1
I

\
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employees and representatives , and. the Attorney General her

employees 'and representatives , shall have the .right of entry

into Ana. upon the befenda.nt's -facility which is.- -the s®ject. 'of

this Consent order, at: all' reasonable t:imeS for' the purposes of

carrying out: inspections . In conducting such inspections , the

Illinois EPA, its émpldyéea and representatives, and tzhé

Attorney General, her employees andrepresentatives , may take

photographsl samples, and collect: information, .as. they deem

.neceséaryi

J. CeaSe and Desil8ii
\

The- Iiefendantz siball cease and desist- from fixture violations

.of the ixct and- Board. Regulations that were the..subj act matter .of

of this Consent:the- Complaint as outlined in Section III.C.

Qrder. 4

.K _ Release fxfbm I4iH1>i1i-tar

Ian .;;g;;p:lLderati9n.Qf t-he Defeo~dant:'s= payment: .of a $5.,0Q0..~00

penalty and any specifies coats and accrued interest, kzomplgtion.

of all iaétiVitieS required hereunder, and tie Cease and D¢s.i.at:a8.

CoNtained in Section VII1...J above, the Plaint if f ' releases I
s

waives. and.disnhancges the' Defendant from any further 1ia;bi.lity

or pena1't:iea~ for Wcilatitnns of the-1 Act Ana. Bcbard. Re911lauions~.

I

that- wéré the 811393 ant rattier. Kofi. 'the Cortlp1aint herein. The

rélgéasé 3812 fqrnh. does' mgt. .to any matcexs other

9

*
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than those expressly apecifiel in P1aint:i'f£'s »Complaint filed on

31.1118 24 J 2.0'05 I The  P l a i n t i f f reserves, and this Consent' Qrder

all rights of the..st:ate of- Jfllinois

against -the Defendant with -respect Tb 'all Qther matters ,

is  w ithout  prejud ice to . ,

inc lud ing  but:  not  l im ited  to ,  the fc l low ingz

a . cz.°im:{hal liability;

b . l iab i l i ty  fo r  fu ture v io la t ion  o f  s t : .a t :e, federal ,

local, and ébmmon laws and/or regulations;

c . liability for nétgural .reddurtaes damage arising' -.out of

the a l l eged  v io la t i ons;  f i nd

d . liability or c1ainis~ based.. on the Deiendantzf a. failure

to -satisfy the requiremepta .of this Consent' order,

nothing 3:11 this Conseljlt Order is intended as a Waiver,

diSghargef release-, 'or ddvenant not: to sue _for any claim or

cause' of é.cEion,' administrative Br judicial, civi l or crirnitial i

past or f1,i§uzte, in .law or .e9\iili§ri which Ehe Stage of Illinois

or the I11inois EPA may have against any person, as .defined bY

Section. 3 .815 of the  Ac t , 415 ILCS 5/3.315 Or en t i t y  o ther  thanI!

the Defendwt.

L .  I R¢t44¥i3=Qii of Jur=LBd=r==ri¢.:=

retain jurisdiction of this mat:ter fo r  the

pmwoae8 of. in te rp re t ing and enforcing. the m e s and condit ions

Of this Consent order .

- 23
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L

m. ,Modification of. Consent: Order

The parties may, by mutual written consent; , extend any

compliance 'dates or modify .the rems of this Consent Order

without leave ¢f ccpurt . A request for any modificatibh shall be

made i i i  writ ing arid submitted to the contact .persons identif ied

in  Sect i on  VI I LH. Any .Bach request shall be made by separate

glad shall' not he' submitted within any -other' report ordocument I

'submittal requi-red by this =Coirsent order . Any such agreed

modif icat iOn shal l  be in wri t ing , signed by authorized

representat. ives» Qr each party; filed with the. c.oiutt ~aixi;1

incorporated -iNto this consent Order by' reference-.

Enforcement.  of Consent Order

1 , Upon. the entry csf this Consent Order, any palrtiy

h8II¢ZDI upon, motion, may reinstate these prodeedihgs '-fbì  the,

pumzspose of enforcing the terms and cunditio11B -of 1:hi8 consent

Order. This Consent Greer ' is a binding anti enforceable order of

Elis Court' and. maybe enforced as such t1u$ough any: Ana . a ll

available mears.

2=. Defendant agrees that notice of any subsequeNt

prbceesding to 'enforce this.-. @Consent Order may -be .nrade.4;;y. mail and

w4iV§.s any 'requiret%1ent: 618 .service of process I

4
•

x
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I

o.. .E5¢ec:ut:ion, of Document

This Oxtier shall-become effeciizive only' -When executed by all

Parties and tzhé CQ1-Uft. This Order may be executed by the
¢

parties. in Qri¢ or more -counterparts, all of Which taken

t ¢>§ether ,  sha l l  i n s t i t u t e  one  and  the  same . i n s t rumen t  .

[The remainder of 'this page has been in1;ent'i6na11y left- 'h1a1ik.]

r

I.
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WI-IEREFTJRE, the parties, by their representatives, enter

4 into this -Consent: 62;-der and submit it to this Court that it may'

be approved and.. entered .

AGREED :

FOR THE .PLAINTIFF :

P8OPI;E OF 'STATE QF ILLINOIS
ex rel.. LISA mA151GAn',
Attorney Genera l of  the
Sta te  o f  i l l i no i s  .

J". Drnnv..Chief
Envirdnniental Enforcement/
Asbestos  'L i t iga t ion Ii iv is io r i

ILLINOIS E1Jv1Ron1~1En'1°AL
PROTECTION AGENQY

L 4 » 9. .r
__ ma-afzmau, cp;;ET

Environmermal. Bureau |
Assistant .AtztiorNey General

WILLIAM D.. INGER
Aciiirlg 'Chief Legal couha e l

DATE : '*l"'["5" DATE: 3T»(v\€

FOR DEE*ENDANT=

WATER COMPANY

LISA
It-5 Vic:e-preaidént=-
operaticné

JU D. 6G E

DATE z.

DATE :

L

*is

BY :

ENTERED:



WI-IEREFORE, the parties, by- .their representatives, enter

ihtid -t1'1:L8 Consent Qrder and .sulwillit it to thia court: that it 'may

be approved .and entered

FOR THE PLAINTIFF

PEDPLE OF THE. STATE: OF ILLINOIS
ex.-rel. LISA MADIGAN
Attorney General of the
State of I l l inois

nazrxrmvssw. u. ntnni, .Chief
Envy-rbnmencal Eriforcemeht/
Asbestos 1iittigat.ion Division

ILLINOIS 1?.rnvIRonn4EnrA1,
PROTECTION AGENCY

BY
ROSEMARIE CAZEAU, Chief
Ennriroaimental. Bureau
Asa8.st'ant Attorifiey General

WILLIAM D.. -INGERSOLL
Acting chief. Leg.a1 Counsel

FORt THE DEFENDANT

CHARMAR wnuvmi company

m L .QR05'38f_[~T
It : vice:-=1?re'aident
opsa;4a1=ini1H

41.10-S

UDG E
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Nov 1 8 U P 1?:b1p lake holxdau 815 498 S580 p .

UNITED STATES ENVIRONMENTAL PROTEC HON AGENCY
REGION s

In the Matzo of.

Nor hem Hills Water and Sewer Company
1438 West FairviewRoad
Freeport. Ilhnou 61032

)
)

CO'\SI~\ r \GRl:,l'\ll"\:T
.Md

FINAL ORDER

Respondent.
)
) Docket No.
x

ceRcu¢l4?,5e2004 6001

3
. W EN Avg..WQNT Nbmy\Lonnak

1 This as a civil admivustraxive penalty aauon imhn.ted and settled pursuant to Section 109 of the

Comprehcnsiw Envaronmenta!Response. Lcmlpcnwnon. Ana Lxabihzy Acc (CERCLA \, 42

U.5_C.Q 9609. an»J the Consuhdated Rulc'~ Ul*Pia. 'no Gu.cmr1" the .\dmm1f,lr:mve 1\<s:'~-men'

of Cnnl Pcndtics, issuance of (':omp'::mce Ur Ccvrwcu we Acttorz Orders. and the Revoamo.

Tcrmmatxon or Smpenslon of Permits ("C<>nsolidated Rule»s"),40C.F.R Pan 22 (sec 40C.F.R.

§§22.13 and 22 18)

The wmpiannanl 1>. by lam Lu! delegation.1'\c Chu! iitheOifaur Vt Ch.rm~ul Emergcnu

l"rcp.ua.\nu~s and i'\=-\_r.u.»n €upcx' .ii D -r l S [l'\_Rp~H-r (`{-mnl...lr;xnt

the Rv.-spcrndcnt is Northern Milk VS .Net and Sew Cr (̀ omp¢m ..4 co:'por4l\on doing l>usine>.- m

I l l inois.

4 Complainant and Respondent have agreed no ¢. settlement ox' this action before: tiling of 4

complaint. Ana thus thisanon as snmul\unc.»u>lv wmnzcmW MM cuncludcd pursuaw w So-shun-:

"2 l3¢b;and 22 l8Lb)P» and (8»uf'hc (̀ ux.»uizd4'cu Rules to( k R ;§ "'.l`3lhl .la H i ')

\1111

f 'n l `u1.>cl\ l \='l¢..!' . Intel (Vide: I '(` U (W"» 4 h I Lu" 1' r.»r:» :num C<Jr:"plalna'~' h

that Respondent violated Section103(a) of CERCLA, 4° U.S.C. § 9cm(a). by failing to
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xmmcdlawiy notify the Naflonal Response 4' 4 xclcnc which o\,.,um.4. '.r 1l~ Iallhl)

Freeport, lllinoxs on August l°, "002

C¢»:np..»;mm and Responder .agree to scale chew .Mcgcd uc~laL1<»ns by vnlenny :mo zh.s C ~l-U

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Rcspondcm as a cozgoranun incurporazcd in the Slate Rf llhnoza

Rsapondcxu as.1 'pcrsnn' .as that term Zs def»n¢d u.nd¢r *»¢~<.m»n We 'J » 0' ( E ML 2

s 9c»0:<°I»

l<e»pr-tMenx owns 01 upJr.1l¢s 4 1a..4luy Ii»¢tcd it 1438 Wcsi PJ.u .aw R.»;\d I n-cprvt Him

10 Respundenfs fwlin- .zonsxsls of a haxldxng, suuotuxc. instalmtnon. equipmcm vlr¢ Ur pp 9 Ne i'r

sto! dtl¢cum ax no:

I l Red;-\ndcrt's faexiity \\ a facllllw" as than term is Jefmed under Section IOIFU) Rf FERC! \. 42

l .SC QIWOUMBI

Season lU3Laj of CERCLA, 42 U.S.C. §9603(a), rcquues aperson m c':alg¢ ii . 1 fuck

mxmcdnazcly notify le 1\atn>nal Response Cerucr as soon as :her p¢uun knew\\.» <~r J ¢e!e.nc <-t

l'~.vuduu.~ ~uh»z4:\cc inn the l̀ n.:1llq~ In .m amount end to or 5re"l»z Ill.: |L. A
Ur

xo-punablc qu4ntlLv

Reatroludcul wmm Juugc c¢f the faczlny on Au -u¢t 19.200

14. On Augur' 19, "00". Ar or about l":00 noon. an employee at the Reipnndcnx s t¢c»lr)

.xm.».e:¢a .4 Wlcnae o' appruxnmuwl, 125 goul.ds Ur chlolmc chu wleaw |
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15. Chkmnc CAS #7782.-50-5 is a "hazardous substance" as that :arm \s deaned under Sasuun

l01(1 t) of CERCLA, 42 § U.S.C. 960 l(!4), with a reportable quantity of lo pounds as indicated

T*1e ¢r1munl of chlorine rvlcascd from facxhty on August 19. 20o2 excuedcd :he reportable

q1.:.m I: <~p¢cMed in 40 C F R. PM 302

The 1u1cdw was one fit which nonce was rcquxrcd under Section l03(a) al CER( LA 42 l S C`

I S Resp newthad knw ledgeof the cf case nuAugust 19.2002 atapproumateiy12 00 noon

Rcspundenl did not null the N.¢tio1.ai Rcspm~:c (̀ enh.-r al the x~clc.1<e unt'l Augy it

S l i m

Re-,p-nude: t did non 1numdzutels nuuiy flu' \I:mc-na! Rcapmwc Center us ~orr. as Res'~ur dc'lt

knew of the release

Rcsp¢ ndcm's failure to notify immcdiaxcly the Nanonal ResponseCenter of the x~elea=c sac- med

section lU.*(4l 01 (`['R(ll A, *1 IJ S.C. §9603011

TFRMS Of' SP. r1'LE\IE.\°l

\m1!.e'w Hills Water .Md Sewer Pnmpany consent lr- thc nuance of :has ( INFO and the

asessmcnt of the civil penalty, admits the Junsdacuonal allegatxonem the (ZAFO and nenhcr

aannu nos dcmea the factual alwagatwns m the CARO

Nnnhem Hills Water and Sewer Cumpany wanes m right to an adrmnaurauve or _lum»l.al

hud'I\2 Ur cm much I Lax a»1 1.1.1 sol lung m L.: f'_\['( 1 J 'A.A\VC\ ll\ rights Lu au;

r
I iv 11 Ur! 1.
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Nonhsm Halls vs ate: and Sew Er Company certifies that I: \s comp%ylnl3 fully as nth :he CERCLA

prim cow a' 1'<~u&:

25. The parties consent to the terms of this CARO.

The p..=rues agr.~e :her wnhng this ¢cnon without further hrigatnom upon the terms Sn this CAFQ.

ms an the pwlu an'e1¢<t

CIVIL PENALTIES AND FEES

In cor.sldcr.aaun of Re=~pondem's agreement to pcrfonn .Sn CU\HOl'llT\SH\dl b: n1:H\.lal etpanmture

\EBI:° .Md the kespnndenfs tinancizd cond on and aha ha) ro we a penaily amount. the I

EPA tutees tn mitigate the Nrf\p°s\=d :Na penalty amount of $25,245 to SL000.

Vxthnn 30 doss a'Ler the cffcctnr: dau: of this C`Ak"T). Re>p~mdent must pay a $1,000 and

pcnally fox the CERCLA violation. Respondent must pay the penal by nendxng a cash1cr'< or

ccmrei r,*eck. payable to "L'.S. EPA Hazardous Subslanc.: Sup=:rfur~d. ' ow

b S LPA. Rcgnun :
A l'i N. Superfund Accounting
P O Bin 70751
("hr,zw\»_ I\hn<»1s 60673

0091
the hen L Dual uctcucum- Rcspondcnt'= name. the docket :lamb¢:r of lhv

LA4s~
r F0cERc M Y

anis-me hz.llry dac.xmcr.t number 0 § " 5 c 1 L { r D G 7  9

\ t::rsrn;.l al lctlrl. ~unng Rcspondcnfs name..:ompl=.-tc addwva, 'he .:~»»c d-vckv numbs' and

the bvllinqdocument r:u:ub.:r must accompany the payment k:>punder.1 rr.u~: ~4:nd cnpnca of the

€h¢;'.IA .Md transmuml lcuvr IQ'

Rcgw:1.d l~l:.c'.n,_:, C.elL. (h-1911
I S lr~vnon1n¢.nlul Protection Aucncy. Regan

\\ I: J J.-4 ksuif BuLlcv I' d
. . : l l ' 60 ( n4  'WU

(~.
'lL\.
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5

James Bnumnninger. (SC-61)
Office Rf (`hemic.4l Fmcrgencv

Prcpamdness and Prcu:n1\ur=
U S Fnvlmnmenmai Prov cu. 1:
77 West Jackson Boulewd
Chicago, Illinois 60604-3590

Azer4cy.Rcan r: *

Andre Daugavieiis, \_C- 14] a
Offl.c ofkcgaonad Coin~cl
U.S.bnvuronmemalProwcuon Agency, Rcgnon 5
77 West JacksonBoulevard
Chicago. Illinois 60604-3590

30 Thus cud pen.al\y Is not deductible ton tWcr .1 lax purpc=c».

31. If Northern Hills Water and Sewer Company does not Likely pay the civil penalty, or any

anpahIcd pcna1rie> due under paragraph 45, I-eh».~. the L'.S EPA may hung an action toCl Induct

any unpaid porous 01. Loc penalty was mlcrcil. handling »h.lry=. nonpuuncnl pcn.l\\n:> Mn' the
\

United States' enforcemunz expenses for the collection action The vaI'dity, amount and

.mu pr\.uencs> U' the cm 11 p;'\..Il&\ are nr' rm- '\\'.hk' .n .4 »:ul!utlor 8L!1C'l'l

32 Puxsuam to 31 C.F.R. §90l.9. Respondcr.l shall pay the f<>llov.'1ng on an; amount nm crduc xmicx

lhasa CAF()

al Llllcntal wiT Kevdut on all ¢nllvul°l ll\ ezdu: lrnrx 'ac ¢..u\: z L 7'a°,n
established pur¢u.ml to 31 ll S C 9 '¥7l7l4)\ ll

I.s .;\ ha. J.

:be Respondent must may a $15 hand l i ng L lwgv each 'nunn the! any pomona al the penury i s

WIDFC than 30 days past due

(c) Respondent must pay an additional penalty amount at the rate of six percent per annum o;.
my pnncupal amount nor paid within 90 days Rf the date that this CARO has beenentered Hy the
Rcgwna! Hem nu Clerk Flu; v 1our:1 i~ Eu adinum fv 'amu.m!» th.N icirruv under =ub><:Le.-ms 'av
and lb).

Nonncm Hills \\ a!cr and Se.~».:1 ( umps' l~L.=r a J~»'m1 dId 'u ' ..`¢s Alky .=-pur . rc».lu1-.:J h. d

Q AIR I b\. hut ;List Mai!  ll
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James Enwninge' (-SC-63 )
Of5cc al Chemical Emergvnc y
Prepare-dne>~s arid Prevcnliun

U S Enva!unznennd Pxolectxon Agcncv, Region 5
TO West Jackson Blvd
Chicago, Illinois 60604-3590

*4 inc4C7) rcpvnthatNonncm Ilnlh Water and Sewer Company shamus as provided b> this CAFO

re mus cerufv 'Hal the rcpon us' true Ami complete by nncludzng the iollovsaug-' ~L4lclncn' »i.4n..(J 'n

\ no of sts ».>"accr5

[~.l.'.rl'\ fh.n I ¢".l Izumhur with 'he lntormat .Jr an 'his ducurrml.J 1 'thy' .,a~c\.
in my xnquily of those mdxvxduals r¢spon>1ble tor obumxng ill 1n1lorm.atxon, the
information Zs true and complex to the best of my Knowledge. r know that thine
arc s1gr.xfl:a.nt pc'l dues for suhnrttmg fdac nformauun lndudmru Rh: Duselbllxfx
at in cs .mu .mpnwnzxtenl Fm' knowing v1uL.uo:\s

FNVIRONNIEN PALLY BFNFl'1ClAL ExpF,.\'Dl Ì URES

u Nonhcm Hills Water .Md *Zewcr €̀ omp4n, has MMe, .Md .agreedtosOI\llfup.CM irons ¢rL1l y

h¢n¢fau 11 cwpcmi mura (LEE) <i<:»l5ncJ Eu pru:-x Rh: emlrorwncnz ..»r public hmlxh LN rephxcu kg

the chlonnc dnsmbutnon sy stem nthawdlum hypochlorite d1=mhuun'\ ufstcln

36 Ax ms l-neepora. Illmons facnhty. x\Dr1h::m Hails v, Alex and Sewer (`omp.\nv has i'nmplet:d Thu

EBI: as follows: the Company has replaced the valves, pumps and has installed storage tanks co

il<.°U it v >L-Lilum lpuchlonte

'\nr!'1-'(r 1l!'l> \\ .vat .and Sum-r »̀ 'remal h.;r1.in :3m1»c~ ah..\' A! 1-..~ 34 cu' a' lu.»~a n o f

pmehasc and 'n<la1l the above EBE cquzpmmt.

"Jnrthc: a HJLS W.llcl and Sewer Comp¢mv agrees iv and shall u\r.hnurrx=.1\ ownr 0pcr'\'e 'b.

BBE equipment for ten years following the date of this CARO

49 NuNhc n nml<Water andSe. war Campus) mun take st.: s and makecxpc-nd:tu'r> to Lf.-p t

\~l -.n \~r"£-1..n1n r~'!l: iv: x IRc~r» Md'."l' ¢.um.=Le'1 [Fm I1I.I}" 18° lv"l `¢`*
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w Norther Hills Water and Sewer Company cenihm that oz was nu; rcqmrW tn pcrturm on develop

the EYE by .my law. rcgulauon, grant. Order. or agreement. or as nnlun.-tw.: chef \k)"1h¢m I-hlls

W¢tcr and Svwwx (`omp8ny '.mhcrceruf1c> that it Hus f.¢»' r.-~ .4 .<1 n d l~ fiVe |. 'rrp0 1

race: v¢. credit for the FBI; 1:1 any other wilone:nenl action .

41 . The U S. EPA may mspccx Me facnhty oz any one lo monitor Nor hem Hails Water and Sewer

Cumpmy s complumcc with thus CARO's FBE Wq.lll'¢KlK"lll>

Each year Northern Hills Water and Sewer (`o1~:pany mau submit IT L' S EPH an .manual sewn

5

1). vlsmwg the bast ID.$d1'l¢C fur :he pan l'JU*> 5u4r ' i» n.dm' a lu  M d ¢r&11£ "ac ~u..u'I.ll~,¥u\z

i%<:d S\ >xcm

Nunhun llnls Wafer and Sewer Cunlp4ny must Qubznu the annual repurr lo the L.S. EPA i n

Scpte-n.ber 30. The tint annual report ms du¢ September 30. 2001

44 Ncmhcrn I-hits Water and Sewer Company must submit an hF cumplrunn rcpon IV the I s

EPA after ten gram Nc-,vu~mb.:r '40, 'UI 2). T! as rel .rt Nlll5\ A-OL' an "Eu Iullul\'l1L lr.lc r."2a1!. r

Detailed description of the LBE as completed,

Lhescnpnon of any cperaung problcun and Me action: taken Lu correct Up, prublen~s,

c ('emG.:auon aha' honhcm II.lls Water .mu Sewer Company has coxnplctcd the I:BE in

compliance with :h's CARO; and

Dcscrnpdon of do: urnvnronmerxal .Md puuln hc.nl'h bcr.e§'v.~ "cu !in,; from tn.: l:BE
l<2llJnlil'\ the *vcncflls ..nd pullulmr' rr-J. t1¢\n~ 1' l`e..¢a.*.

urrhem Hills Wane:and Sewer Company must m4mtam copies of the data for all reports

:ll-rm! it-1 L S l:PA 1r».Eur .ha \`.\FO. - )| t ..Lr in l: \\'9t.:r 41.11 9£;v.c': L-.:1t1p.1:.» m I»l

pro Ade the d\»c1:n\e1 t man H' JJ.v aula Sn ( 9 I:I'.\ "Air | SCWlu LLI\~ al vs I' S. I .' \ \ rec -¢:~l

F.r 'he mfuvm :lion
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11 Nurahcm llxli4 \K .her ..nd SC.~;' ('u'11p¢n> v'u..£1c~ ¢x'¢'~ ¥'L'quU'¢M€"'\I al 'he CAN) seuss L

the MSE, Northern Halls Water and Sewer Company must pay stipulated penalties to the United

Srznes a*4 follows:

a. If Northern I-hlls Water and Sewer Company falls to commuousl) use or operate xhc
t:BB equipmentm any of the(cm years following the date of this CAFO. Norther Hills
Waker and Sewer Comp¢ny must pay 4 supulale4 '>enaLlty al $500 lot each such we:
This in in addition to the supuhxted petulty provided an subparagraph h . bclw

b Lr Nonhcm Hills Water and Sewer Company taxis to take seeps and make expcndmxres
to keep the system operating effectively in any of the ten years following the date of this
CAFO, Nonhcm lulls Water and Soc: Company must pay u supulalcd penalty of $500
for each such year. This is an addinon to the snpulatcd penalty prowled m subparagraph

. above.

-. If Northman Hills Water and Sewer Company failed Loum~e1}.submit any BBE
completion report as requxrcd by pmagnph 44.. above, Ncmhem Hills Water and SUMEr
Companymust pay a snpulatedpenalty of $10 for each day after the report was due \.nail
i t subrmts the repay.

d. If Nun fem Hills Water and Sewer Company lazied to nmcly submit the EBE annu.1l
rep-sr! as rcquxrcd by ;».uugruph 4".. abs., . Iormctn Hull Viarcz and Sewer Cc knur
must pay a so,»uIaled penalty of St() tor each thy axer the nippon v\..1s due un°1l it sur~.~':1<=
(he 'CPGFI

46. The L'.S. EPA's deunminations of whether Northern HajJ's w aler and Sewer Compaq)

uonnnuoush used nr Np:-razed the FRE v.'¢lumm¢'n' \v i<f4.'tf-"l'v hf"*"' » .. -L .-~< (so

uxpcncllu1e~: no Leap the as stem opcraung eficctueiy. and m hethcr any or the reqmred EBI:

1°-ports 4 ere crmnpletc and/or timmy s,\.b1ru!Icd ml] bad Norhenw H1115 Water and Saves:

'ampanv

3 " Bonham Hall: Water and Sewer Company ruusl p¢ey .in nlpulatcd pcnalues unhxn 15 days I

!e»:elvln9, the US. EPA's vmtzen demand for the nefnlltres Northern H1119 Water .Md Scow

Compzrxp wall use the mcMnd or pay went specified m par4,gl&ph~ Zs and "9..:be c. aid mi' Lu\

!r.\l.° 'sol hanclang. charvu .Md re - p we: ii '| utlc~ i s a 'iv u 'MR ..
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General Provisions

12. This C AFD ~en'es the us. ETA's claims for civil penalties for the violator, .alleged in the

CAN() I

19 Nothxrg in this CAFO rcstriuts theI'.S. EPA's authonly to seek Norther Hills Watch .Md S:v.er

Curnp.xnvls wmphance w :Rh CERCL4 and other applicable laws Ami rcyul.v1ons

50. This CAP() does not affect Norther HillsWater and Sewer' Company's responsibility to comply

wt CERCLA and other applicable federal, state and local laws..Md regLl.\1ions.

The ( APU Is .1 ma! order" for purposes of the U.S. EPA's EnforcementResponse Polic_-. lot

Sc 1.o 1 103 of C`ER(ILA

yo Il~1 L XI" D b i \' ~r1'1cr~ H IA \\ attar 1nJ Wee* cy r mp_lf \ .ans -I

assigns.

F.ach I arson signing this consent agreement certifies that he or she has the authority to sign 'has

consuni agzecnxent for the party whom he or she represents and to bad :hat party to xv. :arm».

;4 E¢.~l: I- my .;g,rw> to hear \°s own ¢.o°i¥S and fees, including attorneys' fees in this man

H--J -J (3 _.r~.>,\l1r1.f.'~ H'.L' L'f~'\1'f° a?r-¢"x~\>'n hows hen rho l1¢\TUC\

\'0ih1 Ag m thos ("Al'O la :mended to nor shall be construed to conatnuw Me l~.S. l:.PA appmwl

Rf the eqwpmcnl or twhnolngy msxalled by Respondentinconnection v»im the hub under tr¢c

terms al this Aarxstlelnk

\'n°hr£5. Ir. 'hrsCAI u Le mlcndud to nor shall be construed to opcnac in .my \VJ.\ :.~ rtrsnhc .IN\

'I I".api- 4-cu nai l 5 . L-l 'he Ry. >r\»mi.'..t
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9l(.\Al(_}RIIis

huh .xndersxgmd reprcsentauve or' a pm) to this Cons¢nt. Agrvccmcnz and Final Ozdcr serf ice
'pa' he or aha 4: fully auzhonzcd Lu ante-t into the {CtM> and cundmons al Lams (`on»cm AgJc ~mcrt
Md F :url (oder and to bad leg dh ..u<.h pm) lo [he ducuazcm

For R ~spondcn!

I.aLn'y s. urruchcr
Pwsidcnt

Age¢¢_n»lms 3:1 da y a l < . 2003.

For Ccmplamanr

" S.A\4-\ 1 <

\1mkJ.lb .Chief J
Office Rf Cheri 'alEmergency
Pl¢p.rcdl»..»\ .Md Prix enziuz.

SJpertu:\d Dlv1=wn
Rtglul 5

Agreed ro !hi5'-§`* Dav 0fMf>J*~8.l 1 _ 4003

484 t/h,,_...
\Vlllia1'~ E Memo. DiuéctoI
S 4'~:rt1:nd lhvxsson
L' S U"\. Ramon

-\8h:c:u lo 'ha
Tb..

Dav QI 2003
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in Thu Matter of:
Northern Hills Water and Sewer Company
Freeport. Illinois 61032
Docket Nu. 4 owl .

Final Order

'I he l'or..go\ug Cf»n~e1»t Agreement \s herebyapp ro\Cd .mc 1x~Lr>q\ol.nlr.¢. by wfrexm~ sumo

lhxs FINAL ORDER. Respondent as hereby ORDERED to comply Ruth all of the .ems of me

fr-ns "my Consent A mcmcnt. as a mo by the panics. cffccrxve xmmcdnntclx u :1 h.m ' ofy s 2 ( p I pa

tins Conni AgreementandFinal Order with the Regional Hearing Clerk. This Order disposes

al lhzs matter pursmnl l¢\40 Cl §§ "2 18and"".AL

Dale

R.

49.
/ i

I44:
Thomas V. Skinner
Regional Admmi4t\ .Nor
U.S. 1~nuronment.ll Plvtccuun
-X;'encv_ Rc'"iun '

77 \V¢>I Jackson Boulw Asa
Chicago,Illinois 60604-3590
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IN THE. MATThR OF. \'or1her'¢ H1114 w d'er and Sewer f oman). Fro:pod. IiI'::m ,
o o c m r  n o sERcLA-05-3004 .

CERTIFICATE OF ssnvws

Urdu c<:AFos lo be fzlcd 4 it the RcgzondHearing Clerk, U.S. EPA. Regan J.
I ncrehy ceni s that I haw "auscd 'he oneal of the foregoing Come-nz Agzeernenx .Md Fm I

_ \\ eel

Jackscn Boulevard,Chicago, Illinois 60604.andcopies of the CAN() to be served upon the
pmrscans desiglmteri below, on the date below, by causing said copies ro be delivered by
dcposmng m the 11.9 .\I¢uL first Clues. or ccmfled-retum rceexpt revue»~xc<L pn\L1,5e prvcpmd .Hz
Chxcagu. Illxr.o», in envelopes addressed to'

Mn. Dur nis Cloud
Utilities. Inc.
2335 Sander Road
Northbrook IL 60061

Larry Schumachcl, Prcudem
Nor hem Hills Water and Sewer Company
C/(J llulnics, he.
2335 Sanders RmC
Nonhbrook. u. 60062

Madonna F. McGrath. Eat.
Bake' & Darien
'l(J0 Nnnh Menden Street. Suite ""00
lx:ildfluf O-1: 11\ 40 '04 Hr '

'I hrs is c'a*h person'~ last knows n addrca

I haVe hmhcr caused a copy of this CAFO to he hand dehvcred no Reqma Kossek Regunui
Juu.cl4 OfMcz. U s. hp- . Rcgwn *. "7 We>l Jaclin Bouln aid. (.`hn.agu, Ilhnovz 60604, I
the date below.

D41 u =\ / ualG 1-1
3.
lx./J. Jo *90.5 ,

/9 :/3
'HlCs hntznznuer

L  9  I . "L°lM°s.Nhal
Rcglun 5

" ' J";;.# .0 r .1 7

.h A \._Eli-\


